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| Repie in the year 1790 Royall Tyler, the 
subject of this sketch, removed from 
Boston to Guilford, the next to the easterly 
of the southernmost tier of towns in Ver- 
mont, and bounded on the south by Massa- 
chusetts. Vermont was then, and had been 
for some twelve years prior thereto, operat- 
ing as a strictly ‘‘non-union’’ common- 
wealth; she was not admitted to the Union 
until 1791. The subject of our sketch was 
christened William Clarke Tyler, but, at 
the request of his mother, he had his name 
changed, by act of the General Court of 
Massachusetts, to Royall, the name borne 
by his father, then deceased. The latter 
was a man of some importance in Colonial 
times; he was a graduate of Harvard, 
held many positions of responsibility and 
trust, and was a member of the King’s 
Council from 1765 until his death in 1771. 
Royall, his second son, was born near the 
site of Faneuil Hall market, in Boston,:on 
July 18, 1757. He entered Harvard at the 
age of fourteen, graduating as valedictorian 
in 1776, and at the same time Yale College 
paid him the unusual compliment of con- 
ferring upon him a like degree in honorarium. 
Among his classmates were Christopher 
Gore, Governor and United States senator 
from Massachusetts, and Chief Justices 
Sewall and Thacher. He at once began 
the study of the law with Francis Dana of 
Cambridge, but his studies were interrupted 
by a campaign of active service in the war 
as aide-de-camp on the staff of General 
Sullivan, during the latter’s Rhode Island 
operations in 1778. 

In 1779 Tyler was admitted to the Bar 
and opened an office in Falmouth (now 








Portland) Maine, business in Boston being 
at a standstill by reason of British occupa- 
tion. Inasketch of the early Bar of Maine 
it is said of him, ‘‘He was a fine scholar 
and an accomplished man.’ He returned 
to Boston in 1781 and resided for two years 
in Braintree, now Quincy, thence removing 
to the city, where he practised for several 
years. 

During Shays’ rebellion, in 1786-7, Tyler 
served as aide-de-camp on the staff of 
General Benjamin and in this 
capacity was sent by Governor Bowdoin of 
Massachusetts to Vermont, to make arrange- 


Lincoln, 


ments for the apprehension and delivery 
of certain of Shays’ fugitive adherents who 
had fled to that jurisdiction. Minot’s 
History of the Insurrection (Boston, 1810), 
thus touches upon the matter: 

“With respect to that Government (Ver- 
mont), the Legislature had been officially 
informed, that on the 13th of February, 
(1787), General Lincoln dispatched Royall 
Tyler, Esq., one of his Aides-de-Camp, to 
request their assistance in apprehending 
the rebel ring-leaders: That, upon his com- 
municating his instructions and 
in writing, the subject of them was put in 
Committee, and a report made for request- 
ing the Governor, (Thomas Chittenden,) 
to issue his proclamation, enjoining it upon 
their citizens not to harbor the leaders or 
abettors of the rebels: That this report was 
accepted by their lower House, and sent up 
to their Council, where there also appeared 
eight or nine assistants (councillors,) in 
favor of it: That it would of course have 
passed there, but for the Governor’s objec- 
tions, which were at first founded upon his 


request 
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not having given the subject a proper con- 
sideration, but were afterwards bottomed 
upon more serious principles: These were 
said to have been raised, from the impolicy 
of issuing a proclamation which might 
impede the emigration of subjects from 
other states into that; and the imprudence 
of opposing the sense of their people, who 
began to assemble in arms in a neighbor- 
ng town, and who might create an insur- 
rection, and surround the Legislature, unless 
the report were dismissed: There being 
no prospect of Mr. Tyler’s effecting the 
object of his request, he departed, with 
strong apprehensions that the bulk of the 
people in that state were for affording pro- 
tection to the rebels, and that no immediate 
or effectual aid would be granted.” 

A more illuminating light is shed upon the 
result of Tyler’s mission by the following ex- 
cerpt from a manuscript in Tyler’s hand- 
writing among the collections of the Vermont 
Historical Society, which seems to be a copy 
of his report to his superior: — ‘‘ The Gover- 
nor, (Thomas Chittenden,) in my presence 
said that whenever people were oppressed 
they will mob and that the people who 
fought the Bennington action are now under 
guard, giving his opinion plumply against 
our cause, and that it would not do for this 
State to have any concern with Massachu- 
setts quarrels. In the company of last even- 
ing I heard numbers of respectable men, to 
appearance, requesting him not to have any- 
thing to do with those just persons who have 
fled into this State for shelter, and further 
the Governor said he did not conceive the 
nature of their offence to be such that it was 
the duty of this State to be aiding in sending 
them away to the halter. General Ethan 
Allen in my presence said that those who 
hold the reins of the government in Massa- 
chusetts were a pack of damned rascals, and 
that there was no virtue among them, and 
that he did not think it worth anybody’s while 
to try to prevent them who had fled into this 
State for shelter from cutting down our 
maple trees; and the common people flocked 





around him as though he had a sight to show. 
The commonality aver that they will shelter 
anybody who applies to any of their houses 
for shelter, and it is generally said that our 
quarrel will be ten thousand pounds advan- 
tage to this State.”’ 

The feeling in Vermont was so intense 
against giving up any of the Shays’ refugees 
that Tyler felt some fears for his own safety, 
as is shown by the following extract from a 
letter from General Lincoln to him, dated 
February 21, 1787, at Pittsfield, Mass.: — 
‘“*As soon as you find your person in danger, 
or that your services cannot avail, pray re- 
turn; you have done a great deal; we cannot 
command success; to deserve it has the 
same merit.’’ Despite the meagre results of 
his negotiations with the Vermont leaders, 
Tyler was later sent on a similar mission to 
New York. 

In the summer of 1790 Tyler again visited 
Vermont. He had become acquainted with 
the leading men of that independent com- 
monwealth, and saw fit to cast his fortune 
with them. He settled in Guilford, then the 
largest place in the state, the following win- 
ter, and there remained until the spring of 
1801 when he Brattleboro, 
having been previously elected by the legis- 
lature judge of the Supreme Court of the 
state. His ten years of practice were active, 
for his reputation aS a lawyer and a man of 
learning was widespread; he soon numbered 
among his friends most of the able and dis- 
tinguished men of his adopted state, and for 
many years he served as states’ attorney of 
Windham county. 

Until his election as judge, Mr. Tyler had 
acted with the Federalist party, and was a 
Federalist at the time of his election, but 
many of the considerations that were telling 
against that party seemed to him well 
founded, and although he could not take any 
active part in politics while on the Bench, 
his views gradually changed and he became 
in sentiment a Republican; so that, when in 
1807 the Republicans made a “clean sweep ”’ 
in the state, he was advanced to chief judge, 
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with Theophilus Harrington and Jonas 
Galusha as assistants, and continued as 
chief judge until 1813, when all the judges 
were chosen from the Federal party. Dur- 
ing the latter part of his term of service 
Judge Tyler’s health was very poor, and this, 
with party complications, prevented his re- 
election; he resumed active practice at the 
Bar, which was pecuniarily more profitable 
than his services to the state, and served for 
a time as register of probate in his district, 
but after 1820 he gradually retired from 
practice. He suffered for many years from 
a cancer on the face, and died in Brattle- 
boro, August 16, 1826, at the age of 69 years. 

Judge Tyler’s personal and judicial memo- 
rabilia are meagre enough, after the lapse of 
a century, and the following excerpt from 
a letter written by his son, Rev. Thomas 
P. Tyler, D.D., hints at the same diffi- 
culty in 1877:— ‘‘ Fifty years have elapsed 
since my father’s death. His contempo- 
raries have long since passed away. The 
materials for biography are of course mainly 
letters and other manuscript, or printed, 
documents. It is singular, but true, that 
the department wheréin information is most 
important to be obtained, (that of the law), 
is just where it is most meagre and unsatis- 
There were, as you are aware, 
several trials during his service on the 
Supreme Bench, in which the violence, heat 
and animosities of politics, the virulence of 
which passes all our experience, arrayed the 
people as partisans on either side. Such 
was especially the case in the embargo war 
times. In the Black Snake affair there 
were several trials, some of which I learn 
from father’s letters were prepared by him- 
self for publication, but my most diligent 
efforts have failed to find one of them. I 
do find, from the letters of Senator Robinson 
and other of his friends, that in their judg- 
ment his charges to the juries, and other 
official acts in the conduct of the trials, con- 
tributed much to allay partisan feeling and 
bring the people back to sentiments of justice 
and patriotism.’”’ The Black Snake affair 


factory. 





alluded to above grew out of the capture, at 
Joy’s landing on the Winooski river in 
what is now the city of Burlington, of a 
smuggling boat, called the ‘“‘ Black Snake,” 
which, under the embargo act of 1807, did 
a large smuggling business on Lake Cham- 
plain, and in the capture of which several 
lives were lost. The crew of the boat were 
tried for murder and several of them con- 
victed, though the only one executed was 
Cyrus Dean, who was hung October 28, 1808, 
at Burlington, in the presence, it is said, of 
some 10,000 people. This is probably an 
exaggeration, the population of Burlington 
being but 815 in 1800. 

The following estimate of Judge Tyler 
by a late writer seems to briefly summarize 
his personal and judicial qualities : —‘‘ Judge 
Tyler was social in disposition, with a mind 
well stored with information derived both 
from books and their prototypes, men. He 
was the delight of all who knew him, and was 
the leading spirit on those occasions when 
the witty, learned and wise were assembled. 
To high mental ability, there was joined 
in his character an uncommonly benevolent 
and friendly disposition, which gained him 
the love and respect of many attached 
friends. As a judge he was conscientious, 
clear minded and just, both by a natural 
sense of right and an extensive knowledge 
of precedents. His instructions to juries 
were often published, and were specimens of 
elegant composition and evidences of his 
great professional knowledge. His human- 
ity, though naturally unbounded, was so 
guided as to produce the most beneficial 
results. As a citizen he was public spirited 
and liberal; as a neighbor, social and un- 
obtrusive; as a husband, kind and atten- 
tive.” 

In 1809-10 appeared from the press of I. 
Riley, New York, two volumes of Reports of 
Cases argued and determined in the Vermont 
Supreme Court, and reported by Judge 
Tyler. The period covered was 1800-1803 
and the reports are mainly of jury trials. 
While it is said by Wallace (Zhe Reporters, 
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4th Ed. p. 589), that Tyler’s reports are not 
considered good authority, even in his own 
state, this is hardly a just criticism. The 
cases reported were jury trials, for the most 
part, and contained the substance of the 
law as stated to the jury. While the 
opinions are necessarily not as complete and 
thorough as in well considered cases of a 
later date, they contain much that is valu- 
able, and must at the time have been a great 
aid to the profession and to the courts as 
statements of what was then the law of the 
land. 

In literature Judge Tyler made quite a 
little commotion, at a time when American 
Letters were hardly so far advanced as to 
justify so dignified a title. He was author 
of the first American play acted on a regu- 
lar stage by an established company of 
comedians, The Contrast, a comedy in five 
acts, said also to have been the first stage 
production in which the Yankee dialect 
and story telling, since popularized by 
Hackett, Hill and others, were employed. 
According to Duyckinck (Cyclopedia of 
American Literature, Vol. 1), it was first 
staged at the old John Street theatre, New 
York, under the management of Hallam 
and Henry, April 16, 1786. Duyckinck 
drew upon Dunlap’s History of the American 
Stage for his misinformation, for Judge 
Tyler’s son positively asserts that The Con- 
trast was written in the winter of 1788-89, 
in three weeks’ time, and brought out April 
16, 1789, at the Park Street theatre, New 
York, and avers that Duyckinck, Dunlap 
and their followers are mistaken. It cer- 
tainly could not have been produced in 
April, 1786, if Duyckinck is correct in his 
statement that the comedy was written 
during Tyler’s military servce and produced 
while he was in New York on his mission 
from the government of Massachusetts, 
for Shays’ rebellion did not break out until 
December, 1786, and Tyler went from his 
Vermont mission to New York in the late 
winter, or early spring, of 1787. Gilman's 
Vermont Bibliography lists, but makes no 








further mention of, ‘‘May Day, or New 
York in an Uproar, A Comedy, 1787,” by 
Tyler, and it is possible that this play was 
the prior production; in that case it might 
have been produced in April, 1786, and at 
the John Street theatre. At all events, 
The Contrast is rather of historical than 
literary importance, if we are to rely on 
Professor Beers, who, in commenting upon 
it, after mentioning Godfrey’s Prince of 
Parthia, refers to the one as very high 
tragedy, and to the other as very low 
comedy. In 1797 Judge Tyler wrote a 
comedy in three acts, which was repeatedly 
and successfully produced in Boston, en- 
titled The Georgia Spec, or The Land in 
the Moon, which ridiculed speculation in 
wild Yazoo In the same year 
appeared, in two volumes, The Algerine 
Captive, or The Adventures of Doctor Updike 
Underhill, from the press of David Carlisle, 
at Walpole, N. H. A second edition was 
printed at Hartford in 1816. This is said 
to have been the first American work of 
fiction reprinted in England, having ap- 
peared in two volumes in London, in 1802. 
In 1799 he wrote a Fourth of fuly Ode for 
the Independence day celebration of that 
year at Windsor, Vt. Mention is 
made by Gilman of The Original of Evil, 
1793, but we are left in the dark as to what 
it might have been. 

Judge Tyler gained a great reputation 
by his fugitive contributions of verse and 
prose to that newspaper and miscellany, 
one of the best of its kind ever published, 
The Farmer’s Weekly Museum and Lay 
Preacher’s Gazette, printed at Walpole, N. H., 
by Isaiah Thomas and David Carlisle. He 
contributed a of agreeable and 
humorous articles, purporting to be “ From 
the Shop of Messrs. Colon & Spondee,”’ 
which were quite varied in their character. 
French democracy, Della Criscan literature, 
Federal politics, and the lighter frivolities 
of the day being among the subjects that 
claimed attention. The prose paragraphs 
show the author’s wit and general taste in 
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literature, while the poetical efforts exhibit 
considerable command of versification and 
facility in numbers. A liberal collection 
of these fugitive writings is embraced in a 
volume published at Walpole, in 1801, by 
Thomas & Thomas, entitled The Spirit of 
the Farmer’s Museum and Lay Preacher's 
Gazette. Judge Tyler also published a series 
of papers entitled An Author’s Evenings 
in the Port Folio of 1801, and subsequently 
published in Philadelphia by Joseph Dennie, 
formerly of Walpole. In 1806 he was a 
contributor to Buckingham’s monthly 
periodical, The Polyanthus, of the papers 
entitled Trash, and a number of poetical 
pieces, and again on the revival of the 
publication, in 1812. In 1809 he printed 
The Yankee in London, purporting to be 
a series of letters written by an Ameri- 
can youth in London. The author never 
crossed the Atlantic, his descriptions of 
London scenes being purely imaginary. 
Some of Judge Tyler’s latest productions 
appeared in the New England Galaxy. 

The ubiquitous Duyckinck has this to 
say of Judge Tyler: ‘‘He was a wit, a poet, 
Chief Justice. His life certainly 
deserves to be narrated with more par- 
ticularity than it has yet received. His 
writings, too, should be collected and placed 


and a 





in an accessible form. American literature 


cannot be charged with poverty while it 
has such valuables uninvested in its for- 
gotten repositories.’”” Subjoined is a speci- 
men of Judge Tyler’s briefer poetical efforts. 
LOVE AND LIBERTY. 
In briery dell or thicket brown, 
On mountain high, in lowly vale, 
Or where the thistle sheds its down, 
And sweet-fern scents the passing gale, 
There hop the birds from bush to tree ; 
Love fills their throats, 
Love swells their notes, 
Their song is love and liberty. 


No parent birds their love direct ; 
Each seeks his fair in plumy throng, 
Caught by the lustre of her neck, 
Or kindred softness of her song ; 
They sing and bill from bush to tree ; 
Love fills their throats, 
Love swells their notes, 
Their song is love and liberty. 


Some airy songster’s feathered shape 
O! could my love and I assume— 
The ring-dove’s glossy neck he take, 
And I the modest turtle’s plume— 
O! Then we'd sing from bush to tree; 
Love fill our throats, 
Love swell our notes, 
Our song be love and liberty. 


BURLINGTON, VT., December, 1907. 
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LAW 


By T. DABNEY MARSHALL 


OR you to-day our gates we open wide 
F And loving hands in greeting now extend. 
In you is symbolized the Law, the shield 
Which blunts the sword which ruthless might 
Would lift against the weak,— the Law, which makes 
Of men no more a savage blood-red horde, where 
each 
Unchecked doth seek his own, but slowly builds 
Of them a nation proud and free, which naught 
But justice rules, which naught but right obeys. 


The Power that shaped the varied earth, and lit 
The fire of all the stars, and then evoked 
Unconscious dust to sensate life and gave 

To clay a soul, doth rule by law, whose leash 
Not even titan stars may loose. Each sun that wheels 
An isle of flame across the sea of space, 

Each bloom that from its heart a perfume pants, 
Alike doth own the sway of all-pervading law, 
And as it guides, they move to ends and goals 
To them unknown. For, man, of all, alone, 
Seems free to choose his act and shape his life. 
The law, that Power ordained, exists, and marks 
The path that leads to life ; but he is free 

To walk therein, or go astray ; he breaks 

This law by impulse wild, or else he errs, 
Because he knows it not, and goes to dooms 
The lawless meet, or walk the way this law 
Decrees shall lead unto the larger life 

And destinies the race at last shall reach, 

And thus his end fulfills. 


This law is hidden in the heart of things, 

Unseen, unknown, but ever dimly dreamed 

And felt. ’ Tis slowly brought to light by thought 

That broods and weighs, by deeds that test and 
prove, 

The acts this all-pervading law ordains 

We name the right, and this the thinker finds, 

Or thinks he finds, and with persuasive voice 

Proclaims. Enacted into law, you make this right 

Prevail, and test the dream by proving deed, 

And by the fruitage of the dream make known 

Its worth and truth. It is the sages’ task 

The right to find, and yours to make the right 

Observed, and thus you twain do help to build 

The over-man and lift the race from blind 

Impulsive deeds of wayward passion born 

Unto the ways which reason rules, and, ruling, 
thrones 

Its servitors as earth’s unquestioned lords. 

You are as priests, who in Law’s temples serve, 

And thus are they whom Fate doth call to serve 





Man best, for more than all is law to man. 

All things else save the law do minister 

To passing needs, or pour sweet anodynes 

For transient hurts, or lift swift drained cups 

To swiftly dying joys which by their swiftness mock 
The hearts they thrill. But Jaw abides and shapes 
The whole of life, and makes us what we are. 

As are its laws, the nation is. It stands a dream 
Of right incarnate made. It takes and binds 

The scattered might of weakling men to powers 
That topple down a tyrant’s throne, and makes 
The babe, with justice armed, a Czesar’s peer. 
Before man breathes the Law has heard his cry, 
And for his toddling feet provision made, 

And like the Lord it slumbers not, nor sleeps, 

But holds us all in its protecting arms, 

And dead, it guards man’s dust, and pours the gold 
The dumb blue hand no more may hold or keep 
Into the laps of those our hearts in life 

Have loved. 


But, ever as the years unroll, they shape 

A newer world, and that which yesterday 

Was right to-morrow stands a thing outworn, 

Nor checks the newer foe, forever born. 

So like the Power, which, creating, gropes 

And feels its way through myriad forms and climbs 
From dust to lowly bloom and mindless beast, 
Until at last it has achieved the man, 

So law has sought its goal in many ways, 

And slowly seeks at last to build the state, 

Where all the powers that in us latent lie 

Shall come to golden bloom and men as angels be. 
As on the earth the old imperfect life 

Lives often on and clogs the larger life 

And yet at last goes down, in that fell fight 
Forever waged, where good to better yields, 

So in the fane of law old idols stand, 

Yet one by one they fall, and ever law 

To slow perfection strides. 


Not priests alone 

Are you, but soldiers who to call of Truth’s 
Triumphant trumpets march adown the years 
Across the world, and strive to usher in 

The golden year that with its gleam forelights 
Your brows. The dawn of God must break, 
Wherein no blind and bandaged Justice rules 
With scales which all-unswerving weigh,’ with’sword 
Which all-unpitying smites. Let Justice be 
With softer virtues ringed and haloed round. 
Once in Law’s marmoreal halls she ruled 
Alone, but is companioned now. O let 
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Pale Pity’s passioned plea with Justice’ voice 
One mingled music make, and Charity 

Let fall her lilied blooms beneath the bare 
And bleeding feet that went astray, and Love 
Hold out arresting hands to him who falls. 


We should not ask alone, if man has erred, 

And then exact the doom prescribed by men, 
Whose cold and clammy blood has never felt 

Sweet temptation’s over-mastering might, that lures 
The struggling soul on to its crime. O, let 

Us weigh not naked deed alone, but track 

Each interlacing cause that gave the deed 

its birth, and then accord the doom we mete, 

Not with law alone, but with excusing love 

As well! For vengeance in our holy hall 
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Shouid have no home. No deed that man may do 
Can make him less than man, no guilt can make 
Him aught but brother. Nay, the more he errs 
The more he needs a brother’s love. 


Around you sweep the hills where blood was poured 
In holy cause, and blooms blow sweet o’er graves 
Of men, who dead, have never died, for they 

Did die with death in honor’s holy cause. 

Then let their spirits fill your breast to-day, 

And may your session here by noble thoughts 
Expressed and plans for man’s advancement 

Made prove their blood undimmed is in your veins, 
And like the Roman matron old our Southland find 
Her jewels in her sons. 


VICKSBURG, Miss., April 1907. 
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THE UNWRITTEN LAW AND WHY IT REMAINS 
UNWRITTEN 


By Tue Late ALBion W. Tourcée 


HE babe that first sees the light within 
the domain of the English common 
law may well smile in its dreams. Above 
its cradle hovers a presence unmatched 
among human institutions for benignity and 
power. Already, before the breath of life 
had visited his nostrils, it had taken note of 
his existence and tenderly provided for his 
welfare and his rights. With the dawn of 
consciousness, it draws nearer to him. It 
hears his first inarticulate wail and provides 
for his proper nurture. It lays its behests on 
parent, guardian and nurse; protects him 
from neglect as well as malice, and even be- 
fore he can speak himself, provides a friend 
who shall speak for him. As he grows in 
strength it puts into his hand a shield potent 
for his defence against all enemies. It 
makes the judge his servant to define his 
rights, and puts between him and the sover- 
eign power the insurmountable presumption 
of incapacity. It will not hear his words, 
even of admission or self accusation, but 
puts in his baby hand the scepter and de- 
clares that ‘‘the king can do no wrong.” 
Through childhood and youth it tenderly 
watches over his footsteps, clears the obsta- 
cles from his pathway and sees to it that he 
does not dash his foot against a stone. 
Little by little as he grows in power and dis- 
cretion, it removes the barriers that restrict 
his action. It listens to his voice, trusts the 
testimony of his eyes, enlarges his capacity, 
enhances his responsibility, and prepares him 
by easy and successive steps for the more 
serious task and heavier burdens of manhood. 
It gives the power of the realm to enforce his 
rights, and demands concurrence of twelve 
of his peers before it will listen to any impu- 
tation of wrong doing against him. 
In the battle of life it is with him. In the 
ancient mythology the ‘‘Queen of Heaven”’ 





watched over her favorite in the fierce on- 
slaught of battle, warding off dangers which 
he did not see or was unable to prevent. 
Such a presence is the English Common Law 
to every champion in the arena of life. It 
clothes him in armor of proof; guards 
against surprise or ambush; bids him go 
boldly forward heedful only of his own foot- 
steps and mindful of his own rectitude and 
watchfulness. It protects him from con- 
spiracy and fraud, but refuses to shield him 
from the consequences of his own wrong, and 
requires him to come with clean hands to in- 
voke its aid. 

It guards him in slumber, but deserts him 
in sloth. In return for its faithfulness it 
demands vigilance, and of him to whom it 
grants relief it demands that he shall first 
do equity. While a reasonable doubt re- 
mains, the presumption of innocence is for 
him an impenetrable breastplate, warding off 
even the sting of imputation. 

It puts a guardian angel at the threshold 
of the home, whose ever naked sword guards 
its holy mysteries against intrusion or in- 
quisition. It protects the maiden in her 
love and the mother in her holiest right. It 
trudges with the child to school, gives the 
teacher authority and restrains his passion. 
Around the husband and the wife it folds 
the mantle of silence which none may pene- 
trate, and which they themselves are power- 
less to lift. It protects the sanctuary but 
leaves the worshipper free. As many Ma- 
hometans as Christians enjoy its benefits 
and more believers in Brahma than Mahom- 
etans and Christians both. One-sixth of the 
habitable globe and one-third of its popula- 
tion acknowledges its sway. Twelve million 
square miles and four hundred million people 
constitute its empire. One-half the wealth 
of the world is in its keeping. It is the re- 
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lentless foe of oppression and the sleepless 
guardian of individual right. Made the in- 
strument of bondage, it serves unwillingly 
and with constant protest; as the nurse of 
liberty it is unfailing in assiduity. - Tyrants 
hate its name; freemen bless its beneficence, 
and the world wonders at its mysterious 
potency. 

Whence and what is this Common Law 
which is the distinguishing feature of Anglo- 
Saxon civilization the world over? Is ita 
peculiar system of rules, a specific part of 
the great field of jurisprudence which the 
English people have discovered and of which 
the rest of the world is ignorant? Such a pre- 
sumption, though it is not lacking the au- 
thority of great names, is in the highest 
degree absurd. There is no striking differ- 
ence in the so-called principles of the Com- 
mon Law and the jurisprudence of other 
lands. The simple truth is, that legal prin- 
ciples are aot a monopoly of any race or 
people — they belong to mankind. Almost 
every principle of the Common Law may 
be paralleled in the laws of other nations. 

It is not a system of laws, but a method of 
applying law. Its distinctiveness does not 
arise from the excellence of its formulas or 
the eminence of its judges, but from the fact 
that it is linked in foundation and application 
with the common life. It is the impulse to 
self-judging which has made it so distinct. 
Born in the heart of the Visigoth on the 
rugged shores of the Caspian, it joined the 
functions of the judge and the legislator and 
devolved both upon the commune. The 
chief was president-judge and the whole 
tribe the court. In the Visigothic bund was 
the kernel of the American Republic. 

Borne in barbaric triumph through the 
forests of central Europe, untouched by 
Roman faith and uncorrupted by Roman 
thought, it reached the shores of the North 
Sea. Pausing here awhile to gather strength, 
it poured over into Britain, from which it 
swept away every trace of Roman civiliza- 
tion and Celtic barbarism. Taking root 
upon the moors and under the greenwood 





trees of old England, nourished by Saxon 
frankness and made strong by Celtic stub- 
bornness, holding its wittenagemote upon 
the village green and defending the common 
right against foes from without and usurpers 
from within; learning subtlety from the 
Roman and boldness from the Northman; 
guarded by the four seas that rage and foam 
about its white-walled home; softened by the 
light that shines from Calvary and strength- 
ened by the echoes of the great Lawgiver’s 
voice that comes to its ears across the 
slumbering centuries from the valley of 
curses and blessings; hidden in the heart 
of the Puritan; strengthened by the solitude 
and primeval grandeur of the New World’s 
unsubdued expanse; blessing with un- 
equaled prosperity those who proclaimed 
equality to all, the mainspring of English 
civilization is the Common Law we inherit, 
and which we have extended, harmonized, 
and replenished with unnumbered examples 
of its wisdom, beauty and beneficence. For 
this Common Law is no longer the Common 
Law of England, but the heritage and glory 
of Anglo-Saxon civilization. 

But what are its limits? Of what is it com- 
posed? Where may its tenets be found? How 
may the Common Law be distinguished from 
that great mass of conventional regulation of 
human relations which constitutes the vast 
field of jurisprudence? 

To no question which is met in preparation 
for the Bar is it so difficult to present a satis- 
factory and easily comprehended reply, un- 
less it be that ever-to-remain unanswered 
query, ‘What is Equity?”’ 

As to this latter question it is quite safe 
to say that nobody has been able to find 
a definition which would serve the subtlest 
legal practitioner under any other system, 
in determining where, in English law, Equity 
begins and where it ends. As a matter of 
fact its boundaries are as irregular as the 
line of a Virginia worm fence, and as unac- 
countable as the vagaries of the Mississippi 
on its winding way to the sea. Not only 
that, its boundaries are as shifting as the 








10 THE GREEN BAG 





wave-lines on an ocean beach, and what 
constitutes a distinct and clearly defined 
equitable landmark to-day, by the course of 
legislation or decision disappears in the 
ocean of Common Law to-morrow. The 
nearest approach to a competent definition 
of this familiar legal term is the despairing 
conclusion of the father of American Equity- 
Jurisprudence, that ‘‘ Equity is that portion 
of the law (he should have said the Common 
Law) which is cognizable only by a Court of 
Equity.’’ In truth, Equity in a technical 
sense is simply a part of the Common Law 
which accident at first separated from the 
rest of its domain, and which a curious and 
unfounded fear of change has served to keep 
distinct in form in some jurisdictions, only 
in name in others, while in others still both 
form and name have been abandoned, and 
the law so divided in its functions has come 
at length to administer justice in the same 
form of action and by the same instrument- 
alities, no matter what the character of the 
relief sought. 

In truth, Equity is best defined to be that 
portion of the Common Law which ignorance, 
stupidity and empiricism separated centuries 
ago from the body of legal principles and 
which it is one of the highest triumphs of 
modern learning under the lead of Bentham 
and Austin and their co-adjutors and dis- 
ciples in England, and Livingstone, Field, 
and their co-workers in America, to have 
restored to proper relations with its long 
estranged kindred. 

But what zs this Common Law, of which 
the practitioner speaks so glibly, and very 
often, it is to be feared, very loosely, is still 
the question which constantly recurs to the 
puzzled student’s thought? 

It used to be said by the pilots on the 
great rivers of the West that one is never 
competent to take the wheel and be respon- 
sible for boat and passengers and cargo, 
until he could ‘“‘put the river together,” 
— that is, begin at its source and give every 
landmark, its distance and bearing from 
any other to its mouth, or beginning at any 





point could go either way — in other words, 
to see the river from end to end. It is said, 
too, that no man can acquire this knowledge 
by the study of charts, but must gather it 
by constant observation, and has and can 
have no intimation of the progress he is 
making. After long experience and re- 
peated failures, all at once, perhaps when 
walking the streets, lying in his bed or 
sometimes in a dream it flashes upon him, 
he “puts the river together’’ — the picture 
is complete— he sees the course and land- 
marks back and forth, up and down, and is 
ready for examination and license as a 
pilot. 

There is some analogy between “ putting 
the river together’? and an adequate com- 
prehension of what constitutes the Common 
Law. : 

There is probably no experienced practi- 
tioner who reads my words who does not 
remember the mist of uncertainty which 
hung over his early years of study, which 
no application to the text-books of the pro- 
fession, no hint of any instructor, seemed 
able to penetrate. The Common Law was 
an incubus that hung over his consciousness, 
unsettled his conclusions, disappointed his 
hopes. He. found himself baffled in every 
attempt to discover its nature, define its 
boundaries or assign it to its proper place 
in the science of judicature. Perhaps he 
even grew incredulous in regard to its 
existence, and came to regard it as a 
myth by which the elders of the profession 
consoled themselves for the existence of 
conditions for which they could not account. 
It is possible that— like an eminent prac- 
titioner who has pictured that period in 
unmistakable colors in a fancied life, they 
came to think of the ‘‘Common Law as a 
scientific term for unscientific nonsense.” 

Probably every practitioner recognizes 
the fact that a time came — he may not 
know how nor be able to specify time and 
place—when he thought and spoke of 
the Common Law with a certainty and 
comprehension he had never felt before, 
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when he perceived, felt, knew, that it was a 
real factor of juridical thought and knowl- 
edge. All at once the pages of the reports 
were enlightened with it. He no longer 


- felt surprised and confused by the opinions 


of the judges. He began to see the true 
significance of the maxim, ‘‘The law is what 
the judges judge it to be.” He approved 
their reasonings with satisfaction, or con- 
troverted them with confidence. He knew 
the Common Law. He might not be able 
to define its limits, but found he had what 
he thought an instinctive knowledge of 
what it is and what it is not. 

Under these circumstances it will not be 
expected that an absolutely exact definition 
of the Common Law will be attempted, 
though I by no means concur with those 
eminent jurists who believe such a definition 
impossible. I shall seek only to indicate 
some of the ordinary reasons for uncertainty, 
and consider some phases which I trust may 
enable the young practitioner more clearly 
and readily to apprehend the scope and 
character of our Common Law and under- 
stand how, without differing materially in 
the principles it enunciates, its effect upon 
the character of the peoples subjected to 
its influence are so remarkable as to justify 
the declaration that it is the keystone of 
Anglo-Saxon civilization. 

And first I note as one of the reasons for 
this indistinctness of apprehension, the fact 
that the terms used in explanation or as 
synonymous equivalents, have been affected 
with a like indefiniteness. Leaving out of 
consideration that use of the term which 
makes the Common Law the equivalent of 
all English or American law, which is in 
fact only a synecdoche by which the dis- 
tinguishing feature of Anglo-Saxon law is 
used to signify the whole, and that other 
use which applies the term to the general 
jurisprudence of any country, as well as 
that specific significance which is used to 
express the technical distinction between 
legal and equitable jurisdiction by desig- 
nating the former as Common Law Courts, 





we find one term used almost universally 
in explanation of this most important factor 
of our jurisprudence, which is, if anything, 
a little more confusing than the term it is 
employed to explain. This term which I 
doubt not is on the lips of every professional 
hearer even before I utter it, is the lex non 
scripta. The Common Law we say first of 
all to the student, is the unwritten law of 
England. 

One cannot but sympathize with the 
wondering incredulity with which the 
student listens to the astounding state- 
ment that the Common Law is that body of 
laws, principles, customs and traditions 
which have never been, and can never be 
reduced to writing, which yet may be found 
in the volumes of reports and which he is 
expected to glean from the works of elemen- 
tary writers upon law. The idea of sending 
a man to search for unwritten law between 
the lids of a printed book is absurd enough 
to justify any sort of objurgation on the 
part of the student or the intelligent lay- 
man who would like to obtain, without a 
lifetime of application, some knowledge at 
least of the character, if not the extent, of the 
Common Law. Such a bit of self-contra- 
dictory explanation is small help to the 
learner, and it seems to be quite time that 
a profession boasting of its scientific char- 
acter began to use definitions that really 
define. Yet, properly understood, the ex- 
planation throws not a little light upon the 
question under consideration. The un- 
written portion of Anglo-Saxon judicature 
is indeed to be learned from books, yet those 
books do not declare the law. This un- 
written law embraces, as every tyro knows, 
an immense proportion of our law. It is 
usually said to embrace all that has not 
been expressly formulated by some author- 
ized law-making, or rather statute-pre- 
scribing, power. 

But even this broad definition is too re- 
stricted. A very considerable portion of this 
lex non scripta is composed of the opinions 
of the courts construing specific statutes. 
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A very high authority has added materi- 
ally to the complexity of the subject by 
declaring that the “lex non scripta” is law 
not written by the authority of law. Could 
confusion itself be worse confounding? If 
we keep on improving our definitions in 
this manner — and this is by a noted Ameri- 
can judge— we shall soon have some con- 
ceited legal sensationalist asserting that the 
Common Law is unlawful law. The truth 
is that no law can be formulated except by 
authority of law. Common Law—the lex 
non scripta— is actually and truly unwritten 
still, just as much as it was when the 
opinions of the judges were perpetuated 
only by oral tradition, or in the case-book 
of the practitioner. But the volumes of the 
reports are not law. Neither are they, as 
has been sometimes declared, the evidence 
of what the law is. A paper-writing is 
ipso facto, evidence of a contract. The 
record of a court is evidence of what the 
court -has done. But the volumes of re- 
ports are not evidence of what the unwritten 
law is, they are only evidence of what 
certain experts, at particular times and 
under certain conditions, believed the un- 
written law to be. 

The judge, so far as the construction of 
statutes or the formulation of non-statutory 
principles of law is concerned, is simply an 
authorized expert, while the text-writer is 
simply a voluntary or unauthorized expert. 
The process of development in the Common 
Law — the evolution of what we call Com- 


mon Law principles —is of the simplest 
and most natural character. <A decides 
that under certain conditions the law is 


thus 
similar case, C in another and so on it may 
be for years, it may be for centuries, until 
there is established a line of decisions 
from which a general principle is deduc- 
ible. This is said to be the law; yet it 
loses the character of law as soon as the 
conditions on which it rests are changed or 
its underpinning of logic fails. Such form- 
ulations are properly termed “ opinions ’’ — 


and so: B endorses his opinion in a 





the opinions of experts. They hold good in 
the cases determined and are what we term 
authority in certain others, but their founda- 
tions are always open to assault. 

By keeping this fundamental fact in 
view you will perceive that the whole field 
of equitable jurisdiction is a part of the 
lex non scripta, a part of that Common Law 
which distinguishes English judicature from 
all other systems, and which, though it 
may be gathered from books, has never 
been written and never can be written — 
meaning by the term ‘‘written”’ finally 
and authoritatively formulated. 

But is nothing then ever settled at the 
Common Law? Theoretically, never: prac- 
tically, a long line of decisions is much 
more difficult to flex or modify than a statute. 
A judge who would not hesitate to construe 
a statute out of all resemblance to what he 
may well know to be the legislative intent, 
upon the ground that the law-making 
power must have intended to act justly — 
knowing all the time that they really meant 
to act unjustly — would shrink back ap- 
palled from an attempt to overthrow a 
strong line of decided cases, though he 
might see clearly enough that the logic on 
which they rested, if it was ever good, had 
ceased to be conclusive. 

As pertinent examples of this fact may 
be cited the Common Law forms of action. 
They were nearly always within the control 
of the court which administered them — 
always in England and usually in the 
United States. Every judge knew that 
they were harsh, unnecessary, unjust and 
oppressive. He knew that he was violating 
the highest function of the judge when he 
kicked a suiter out of court and made him 
pay costs for his attorney’s error in de- 
claring in covenant when he ought to have 
sued in assumpsit. He knew, too, that 
Equity was only another name for injustice 
when it required law to be asserted by 
piecemeal and the judge and chancellor 
played at shuttlecock with the suitor’s 
rights, and the lawyer pocketed an equal 
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fee for good or bad advice. If these forms 
had been newly prescribed by statute the 
court would unhesitatingly have pronounced 
them barbarous and intolerable outrages 
against the right of the citizen. But the 
fact that generations of judges had sanc- 
tioned this wrong lulled the voice of con- 
science, and permitted the ever-growing 
company of black-robed banditti. It is 
this fact which has made the administra- 
tion of justice in almost all Anglo-Saxon 
nations more costly and burdensome than 
in any other land. The statement has 
recently been made, and I do not doubt its 
correctness, that the administration of 
justice in any leading city of the United 
States costs the people more than in the 
whole of France. The Common Law is a 
terrible enemy to the man whose rights 
are of small value and whose opponent has 
a long bank account. The corrupt judge 
is happily almost unknown to the Common 
Law, but its machinery must be _ lubri- 
cated with gold —its pinions like those of 
fine watches run smoothly only when 
pivoted on diamonds. And this defect the 
Code has in many cases increased rather 
than diminished by substituting for a half 
dozen forms of action, an infinity of incon- 
clusive motions. 

But a still more confusing element is that 
idea so easily obtained and so hard to be 
eradicated, that it is a body of usages and 
customs derived from days ‘‘to which the 
memory of man rurineth not to the con- 
trary,’ and deriving force and _ validity 
from the fact of ancientness. Indeed, the 
presumption of universal concurrence based 
on their contiguity is cited by almost every 
one who has written upon the subject, as 
the real basis of authority for the Common 
Law element of our jurisprudence. 

Even a cursory examination of the pres- 
ent state of the law is sufficient to show 
neither of these presumptions is correct. 
Aside from ordinary principles of universal 
justice common to all systems of juris- 
prudence, there is but very little of the 





Common Law which derives any especial 
sanction from antiquity. 

What was the Common Law of ancient 
times has gradually crystallized into statutes, 
been negatived by express enactment, or 
rejected by the more enlightened judgment 
of modern times. Indeed it may be 
doubted if this familiar view of the source, 
character, and reason of the Common Law 
was ever anything more than a mythical 
theory intended to account for a system so 
unique that no juridical writer of any other 
land has been able to comprehend its char- 
acter or operation. To the mind of the 
continental jurist, the Common Law is 
without sense or reason. He listens to the 
explanation of its beauties with a pitying 
smile. To the claim that the chiefest 
excellence of the Common Law lies in the 
fact that its rules are flexible, he responds 
with the unanswerable query, ‘‘What is the 
use of flexibility in a rule?”” The idea is at 
variance not only with his notions of 
scientific accuracy, but also with ideas of 
law regarded as a rule or standard. What 
would one say of an elastic yardstick — one 
that gave sometimes a yard and sometimes 
an ell? Indeed, the Common Law itself 
regarded such variable yardsticks with such 
abhorrence that when used in traffic their 
employment became a crime. 

The truth is that Common Law has no 
“rules’’ in the sense of fixed standards — 
the only sense, by the way, in which the 
term is properly used in judicature. It is 
on this fact that its distinctiveness depends. 

Instead of employing fixed rules, it applies 
theoretically the universal principles of 
justice to every question coming within its 
scope, according to the conscience and wis- 
dom of the judge, applied to specific con- 
ditions — this conscience being not a simple 
uniform, unmodulated impulse, but a judg- 
ment enlightened and informed by the ac- 
tions of those under circumstances and con- 
ditions more or less analogous. In some 
cases analogies are so nearly identical that 
a continuous line of harmonious decisions 
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result and we have what is termed a rule 
of the Common Law. By and by a new 
element is injected, a new condition arises 
which is inconsistent with the former de- 
termination, and the so-called rule disap- 
pears by the same process which called it 
forth. 

Instead of being a finished product of a 
remote past, therefore, we see that the Com- 
mon law is a constantly growing and con- 
stantly changing increment of all Anglo- 
Saxon law. What was the Common Law 
yesterday is not the Common Law to-day, 
and what is so accepted to-day, to-morrow’s 
conditions may reverse. The flexibility of 
the Common Law is not then a flexibility of 
rule, but an inexhaustible adaptability of its 
machinery to the formulation of new rules 
to fit the ever-varying conditions of life. It 
is this fact that makes the Common Law 
not always the guarantor of liberty or the 
instrument of beneficent results, but a most 
efficient agent of oppression and the bulwark 
against which the tide of human progress 
not unfrequently breaks for long periods with 
unavailing force. 

The Common Law is not a system of prin- 
ciples or maxims, but a peculiar system by 
which legal principles are formulated and 
applied. It is this fact which makes judicial 
power in any Anglo-Saxon society — in any 
English-descended community —so much 
more an important and notable element than 
in any other. 

The judge has been the constant creator 
of law. About every constitution, ordi- 
nance, statute, has grown up a little system 
of law based upon continuous, conflicting, 
and perhaps finally settled adjudication. 
New social and scientific conditions have 
overthrown conclusions apparently the most 
securely fixed. The law-making power has 
been held in check by the fact that the power 
to construe rests in the hands through which 
alone its edicts can be enforced, and that 
justice, vague, intangible, undefined as it 
may be, controlling the mind of the judge, 
forbids it todoevil. It makes the judge also 





the reflection of the thought and manhood of 


his age and of the moral tone of his environ- 


ment, which he in turn makes part and par- 
cel of the Common Law he creates in the 
daily performance of his duties. The Com- 
mon Law is not a specific, definable portion 
of English jurisprudence as so many com- 
mentators have sought to regard it, but is 
that over-ruling spirit, that genius of Anglo- 
Saxon individuality which subjects formu- 
lated law to restrictional and enabling con- 
struction, and creates or adapts whatever 
may be found needful to meet new conditions 
or supply the deficiencies of the enactments 
of the law-making power. It created Equity 
Jurisprudence; it formulated and _ has 
adapted popular government to all social 
conditions. It is the supplement — appar- 
ently a necessary and indispensable sup- 
plement — of parliamentary legislation and 
government by the people. It is a growth, 
not a creation —a continuing force, not a 
perfected science. 

It is possible that this view of that dis- 
tinguishing element of Anglo-Saxon civiliza- 
tion which we call the Common Law, may 
seem so new and incongruous with precon- 
ceived ideas to some, that a few illustrations 
of its continuing operation may be desirable 
to fix the truth more firmly in the mind. 
The volumes of the reports are so full of 
testimony upon this point that even the tyro 
could hardly go amiss in the search for them. 

A hundred years or more ago a group of 
English colonists, having cut loose from the 
mother-country undertook the hazardous 
task, not merely of founding a new national- 
ity, but of establishing one upon a new plan 
— to invent, indeed, a new form of govern- 
ment. They named the result the United 
States of America. Our government has 
sometimes been said to have been modelled 
on the constitution of Great Britain. Eng- 
lish arrogance and American sycophancy 
have repeated this so often that there was 
actually danger of its being accepted as a 
fact had not one Englishman of wider views 
and truer knowledge shown its absurdity. 
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Really, except the system of Common Law 
as a constructive, adaptive and harmonizing 
force, we derive very little of our govern- 
mental system from any sourceexcept the two 
centuries of experience of the American colo- 
nies. The most important feature and the 
one in which our government differs from all 
other systems, is that it put the judicial 
power above all others and authorized it to 
mark out and define the limits of executive 
and legislative power and distinguish be- 
tween State and National authority. For 
twelve years that most august tribunal 
which the world has ever known— the 
Supreme Court of the United States— 
groped its way weakly and _ uncertainly 
along the path of its new duties. Eminent 
and able men sat upon its bench. The 
greatest negotiator of our revolutionary 
epoch, John Jay, and the brightest and most 
practical legal mind of the convention, 
James Wilson, were among its first judges. 
In four years it decided five causes. After ten 
years it had learned almost nothing of its own 
powers and duties. Twelve years after its 
organization a man of great brain, great will, 
and invincible integrity, John Marshall, was 
put at its head. The duty of defining State 
and National authority early claimed his at- 
tention and he enunciated this rule: ‘‘The 
Constitution of the United States must be 
strictly construed as regards the grant of 
power, but liberally construed as to the 
means by which such power may be exer- 
cised.”” Around this principle the govern- 
ment of the United States has crystallized. 
What was it? Simply a new principle of the 
Common Law— an application of the prin- 
ciple of justice to absolutely new condi- 
tions. 

A decade and a half afterward the same 
great mind, dominated perhaps in some 
degree by the overwhelming personality of 
Webster, forged a chain which is fast growing 
to be shackle, in the definition of the relation 
of a private corporation to the State au- 





thority and applying to it without restriction 
or modification the inhibition of the National | 


constitution in regard to the inviolability of 
contracts. 

Around the Dartmouth College case has 
grown up a mass of Common Law adjudica- 
tions having no other basis, which would of 
themselves probably fill a score of volumes, 
and whose influence on the business of the 
world during the last half century is simply 
incalculable. 

The mass of Common Law decisions based 
on this opinion is hardly to be excelled in 
the history of English jurisprudence, except 
by that unwritten mercantile law which 
Mansfield half a century before had half 
borrowed and half invented to meet the 
exigencies of British commerce, then just 
devoloping into the leading interest of the 
British realm. 

Another phase of our history offers a cu- 
rious illustration of the continuing adapt- 
ability of the Common Law, not by the 
flexibility of its rules but by the adaptability 
of its organic character to the formulation 
of new ones. Slavery two centuries ago 
became, and until within a few years re- 
mained, the most important economical, 
social, and political factor of a large portion 
of the Union. In some of the Northern 
states it was, almost from the adoption of 
the Constitution, so restricted, antagonized, 
and subordinated by other interests, that 
its effect upon their legal devolopment is 
hardly traceable. At the South, however, 
it left a peculiar impress, not more upon 
its statutory than on its unwritten law. 
Up to 1800 it had been, for some centuries 
at least, an accepted part of the unwritten 
Common Law that the presumption of 
freedom existed in favor of every man. 
The judges of the South in the due and 
proper exercise of the functions of the 
Anglo-Saxon jurist, because of the supreme 
importance of the institution of slavery 
and because of the fact that the slave was 
usually a person having a visible admixture 
of colored blood, reversed this rule as to 
such, and declared that the presumption as 
to them was that they were bondmen and the 
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onus of proving that they were entitled to be 
free devolved upon them. In like manner 
the rule as to self-defence and provocation in 
case of assault were modified, impertinent 
language from a colored man, although he 
might be free, being held to afford and to be 
the same excuse for an assault, as a blow 
from a white man. 

On these and other adjudications of simi- 
lar character was built up the Common Law 
of slavery, the influence of which is to-day 
the most dangerous sentiment which yet re- 
mains to threaten the power of the Republic. 

Another instance of like character, re- 
markable for its boldness yet accepted be- 
cause of its justice and propriety, was the 
assertion by a distinguished judge of a Com- 
mon Law admiralty jurisdiction over the 
commerce of the great lakes without any 
statutory authority. 

It is but a few years since the new con- 


ditions of railroad transportation of passen-, 


gers required the Supreme Court of the 
United States to reverse the former rule of 
the Common Law and make a new one. 
‘The carrier of passengers by the dangerous 
instrumentality of steam,’’ said the Court, 
‘‘must be held to the highest degree of dili- 
gence consistent with existing and practi- 
cable safeguards.’”’ This has now become 
the Common Law of all English-speaking 
peoples. 

In the arid regions of the West where ques- 
tions affecting the distribution and supply of 
water are frequent, the courts by common 
consent apparently, have recognized and ac- 
cepted the Jegal rules governing such tran- 
sactions in India, where systems of irrigation 
have been in operation for thousands of 
years. But in daily practice the practitioner 
sees these rules reversed, modified, or new 
ones substituted in these days of scientific 
progress with a frequency that ought long 
ago to have shown the most unobservant 
that the Common Law was not a specific 
system of legal rules, but a universal method 
of formulating and applying legal principles 
adapted to infinitely varying conditions as 





seen by men of varying inheritance or ac- 
quired impulses. 

A ni si prius judge in New Jersey decided 
that a bequest to Henry George to enable 
him to extend the knowledge of his Single 
Tax system was contrary to Common Law 
as tending to the subversion of good govern- 
ment. A hundred years ago this same 
principle was held to defeat the action of one 
of the most distinguished English scholars 
seeking to recover for the destruction of 
books and manuscripts by a mob. Fortu- 
nately, in the latter case, the appellate court 
had advanced far enough to declare that the 
Common Law needed a new rule, and that it 
was lawful always to advocate a change of 
political methods. . 

Thousands of such instances might be 
cited from the volumes of American reports 
showing clearly that this Common Law of 
which we boast is not a mere system of 
rules, but a method of formulating legal 
rules to which English jurisprudence owes 
the whole volume of its equity, and which 
is still enlarging, enriching, modifying, re- 
stricting and adapting the unwritten law 
to the swiftly changing conditions of mod- 
ern life, is as stable as the human conscience 
and alert as the eye of science. As is 
always true of judicature it is at once a cause 
and consequence. Having its root in the 
peculiar individuality of the Visigoth, it both 
strengthened and was strengthened by Brit- 
ish insularity. It nourished the colonizing 
spirit that sent continuous swarms from the 
parent hive, each having in it the strange 
instinctive germ of independent organization 
and _ self-directing power. The Common 
Law which was derived from the mother 
country has already received its fullest de- 
velopment in that newer England which rose 
out of the sea to protest against violation 
and debasement. What its future will be 
depends upon the character of those who 
administer it and the sentiment of the peo- 
ples whose servant it becomes. It is the 
mainspring of Anglo-Saxon progress and 
liberty, not because of any peculiar and in- 
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herent excellence, but because it offers a free 
and untrammeled opportunity for the ex- 
pression of the popular will and conscience 
in the construction of laws and the adjust- 
ment of individual rights to new conditions. 

Thus far it has proved an insurmount- 
able obstacle to eminence in our jurispru- 
dence of men of alien birth. The Old World 
has sent us many brilliant minds which have 
deservedly taken the highest rank in other 
callings and professions, but hardly one has 
been able to surmount the obstacles which 
the Common Law jealously puts in the path 
of those who seek to approach her shrine 
without comprehending the spirit it repre- 
sents. At every point where it has touched 
other systems of jurisprudence it has main- 
tained its own distinctive character, but has 
drained them dry of every adaptable quality. 
On the plains of India it has assimilated the 
customs of a hundred peoples and the 
wisdom of a thousand ages. At the Cape 
of Good Hope it has ensnared the Dutch- 
man in its toils and applied the law of 
Holland to the arid holding of the Boer. In 
Canada it has overcome the tenacious grip 
of French custom and tradition. Louisiana 
has become the land of its re-birth in that 
code which had its beginning in America 
in the brain of Livingstone, the young 
New Yorker toiling in his dingy office in 
the Crescent City. 

It is worth something to be enlisted in 
the service of such a power, and it is well 
to remember that while one may be a fair 
practitioner and from a business point of 





view a successful one with but scant com- 
prehension of the scope and glory of the 
Common Law, yet he can never become 
eminent at any English bar, or worthily 
administer the law in any tribunal of 
English-speaking people until the unwritten 
law is written in his heart, and the Common 
Law rises instinctively in his mind when 
he hears the tale of injustice or misfortune. 

It is not the facts of the Common Law 
that have made it a priceless boon to 
humanity and the beacon light of civili- 
zation, but its spirit. It adopts the truth 
whether it be found in palace or hovel. It 
bows submissively to the verdict of the 
twelve — it matters not how humble, but 
bids defiance to the fiat of the king. 

A noted American jurist when asked 
near the close of a long and honorable career 
what facts connected with it afforded him 
the most gratifaction, replied: ‘“‘I have cor- 
rected one error which crept into the Com- 
mon Law more than a century ago, which 
had received the endorsement of all English 
courts during that time — and that correc- 
tion has now been accepted at Westminister.” 
It may not be the privilege of every prac- 
titioner to heal so ancient an error, but it is 
within the power of the humblest to 
strengthen and confirm some _ beneficent 
tendency of that spirit which is a guardian 
angel to the brave and free and a malign 
influence only to the sluggard, the craven 
and the slave. 


MAYVILLE, NEW YoRK, 
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THE ELASTICITY OF THE CONSTITUTION 


By ERNEST BRUNCKEN. 


HE question, suddenly so widely dis- 

cussed, whether the constitution of 
the United States has and ought to have 
to us of the present day precisely the 
same meaning it had to its framers, or 
whether its provisions are general enough 
to permit the growth of new legal and 
political conceptions without breaking the 
framework, invites a re-examination of 
the principles according to which written 
constitutions should be interpreted. I do 
not propose, within the limits of a maga- 
zine article, to attack so great a problem 
in its entirety, but merely to suggest a 
single phase of it. 

The interpretation of legal documents is 
inextricably bound up with the part played 
in our system by precedents. To the rule 
that ‘‘a solemn decision upon a point of 
law, arising in any given case, becomes an 
authority in a like case’”’ (1 Kent’s Comm. 
476) we owe an amount of stability in our 
legal principles, not enjoyed to the same 
extent under systems recognizing precedents 
as advisory only. But almost as long as 
the rule has prevailed, the voices of the 
best lawyers have been heard to warn 
against the common misconception, that a 
decision once given, even though it be 
palpably erroneous, cannot thereafter be 
rectified but must forever leave the law 
floundering in the morass. ‘Even a series 
of decisions always 
evidence of what is law; and the revision 
of a decision very often resolves itself into 
a mere question of expediency, depending 
upon the consideration of the importance 
of certainty in the rule, and the extent of 
property to be affected by a change of it.”’ 
(Kent’s Comm, 477.) But it is not alone 


are not conclusive 


where a series of decisions has been plainly 
unreasonable, that an overruling of pre- 
cedents is quite permissible within the spirit 
of our system. 


“Considering the influence 





of manners upon law, and the force of 
opinion, which is silently and almost insen- 
sibly controlling the course of business and 
the practice of the courts, it is impossible 
that the fabric of our jurisprudence should 
not exhibit deep traces of the progress of 
society, as well as of the footsteps of time.”” 
(Kent’s Comm. 479.) 

The force of opinion, which in the words 
of the great Chancellor controls the practice 
of the courts, has played a very impor- 
tant part in the interpretation of the con- 
stitution. For while the courts rarely find 
it expedient to set forth in so many words 
their fundamental ideas regarding the nature 
and purpose of government or the relation 
of the individual to the state, it is evident 
that what a judge thinks on these funda- 
mental subjects must affect his reasoning 
on the true meaning of the constitution. 
Now it seems to me that it is entirely 
within the true scope of the rule of stare 
decisis, and compatible with the greatest 
reverence for precedents, if we set aside as 
obsolete interpretations based on such fun- 
damental opinions, whenever these have 
ceased to be the opinions generally held by 
and influencing the conduct of the people 
who are ruled by the constitution. Such 
departure from obsolete precedents is in no 
sense a stretching of the plain words of the 
constitution. It is simply a continuation 
of the process by which the common law 
has been developed from the first crude 
beginnings, by which the concept of a 
corporation as a juridical person has been 
introduced, or the modern law of contracts 
been fashioned. 

I can more easily make my meaning 
plain by considering a concrete instance. 
In the recent case of People v. Williams 
(81 Northeastern Rep., 778) the New York 
Court of Appeals have held that a statute 
prohibiting night work of adult women in 
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factories is such an interference with the 
liberty of these women that it comes within 
the condemnation of the fourteenth amend- 
ment, guaranteeing to all persons the 
enjoyment of life, liberty and property. In 
criticising this case, I wish to leave out of 
the question the contention that the statute 
might have been upheld as a proper exer- 
cise of the police power for the protection 
of the public health and morals, a proposi- 
tion expressly repudiated by the court. 
The conception of liberty on which this 
decision was based is the outgrowth of 
certain fundamental opinions regarding the 
nature of government. If, as I believe to 
be the case, these opinions are not at the 
present time held either by political scholars, 
investigators and philosophers, or by the 
great body of the people, then the decision 
based thereon should not be considered a 
binding rule in future cases. 

It is matter of common knowledge among 
educated persons that for the better part 
of a century the American people accepted 
with substantial unanimity a body of 
doctrines often connected with the name 
of Thomas Jefferson, although it had been 
advocated and developed for some two 
hundred years by a series of writers and 
thinkers, some of the most eminent among 
whom were Althusius, Hugo Grotius, John 
Locke and Rousseau. It is, of course, impos- 
sible to define these doctrines in a single 
sentence. But for our present purpose it 
may be permissible to express their essential 
idea as the belief that the true function of 
government is merely to prevent citizens 
from interfering with the rights of each 
other. All the work of the world ought 
to be done by the voluntary activity of 
individuals, according to the manner which 
seems best to each of them. There can be 
no doubt that substantially these views 
were in the minds of the statesmen who 
framed and the people who, through their 
representatives, ratified the fourteenth 
amendment to the constitution of the 
United States. When they inserted in that 





amendment a provision prohibiting the 
states from depriving any person of liberty 
without due process of law, they meant by 
liberty the right to employ one’s faculties 
in any way one choose. That includes the 
right to make a contract to labor at any 
time one sees fit. The Supreme Court of 
the United States so interpreted the word 
“liberty ” (Allgeyer v. Louisiana, 165 U. S. 
578), and a long series of federal and state 
cases have approved that construction. 
Consequently the New York Court of 
Appeals was following undoubted precedents 
when it declared the women’s night work 
act unconstitutional. In the spirit of the 
framers of the fourteenth amendment, it 
protected the liberty of the citizen from 
the oppression of a tyrannical legislature. 

Yet one need but state it in this form to 
impress the reader with the thought that 
there must be a flaw in the reasoning. To 
any person living in the world of men and 
not in the cloistered seclusion of judicial 
chambers, it is quite clear that the legisla- 
ture did not intend an attack upon liberty 
when it passed that act. Rather, it meant 
to protect such liberty by removing con- 
ditions that hampered the full enjoyment of 
the right to the “pursuit of happiness.’ 

The women of New York did not clamor 
for the right to toil at night in factories. 
Rather, they and their friends had urged 
the passage of that act, because they thought 
it would protect them against a social con- 
dition which compelled them, through the 
force of competition, to consent to so un- 
natural and harmful a mode of life. When 
the decision was rendered, those whom the 
court professed to protect felt themselves 
most aggrieved. 

The truth is that a large and growing, 
possibly the greater, number of people in 
America no longer accept as true the doc- 
trines on which the judicial construction of 
the word liberty, as used in the constitution, 
is based. That conception itself is by no 
means of ancient lineage in the law. In 
older English statutes, from Magna Charta 
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down, and in the writings of the old English 
lawyers, liberty denotes nothing more than 
absence of personal restraint. (See on this 
point Shattuck, The true meaning of the 
term liberty, etc., 4 Harv. Law Rev., 365.) 
It is altogether probable that to most people 
of the present time it connotes ideas differ- 
ent from both these older ones. 

A fundamental and undisputed rule of 
interpretation is that words must be under- 
stood in their ordinary meaning unless it 
clearly appears that they are used in some 
special, unusual sense. If it should appear 
that the word liberty is not ordinarily used, 
by the people of to-day, in the sense attri- 
buted to it by the courts, would there by 
any warrant for continuing to so interpret 
it? It is no answer to say, that at the time 
when the fourteenth amendment was 
adopted, people did use it in that sense. 
Fifty years ago the word ‘write’’ meant 
exclusively writing with the pen, pencil or 
stylus. Would that be a reason for hold- 
ing that typewriting could not be included 
in the word “‘writing’’ as used in a statute 
passed years ago? 

I have been unable to discover a case in 
which it was held, that where the meaning 
of a word used in a statute or constitution 
has become modified in the popular mind, 
the courts must nevertheless adhere to the 
obsolete sense. Common reason would, 
teach one differently, with the exception, 
perhaps, of a possible case where an accep- 
tation of the modified sense would work an 
absurdity. Such is evidently not the case 
here. On the contrary, in the opinion of, 
probably, a majority of modern people, the 
sense given to the word liberty, by the 
precedents, works a palpable absurdity 
when applied to measures adopted for the 
protection of the people against some of the 
evils of industrial competition. 

In the words of Lord Ellenborough: 
““Communis opinio is evidence of what the 
law is.”” (Isherwood v. Oldknow, 3 Maule & 
Sel., 396.) 

Nor is this a case for applying the rule 





that a series of precedents should be adhered 
to, though the decision was originally 
erroneous, because it is better to abide by a 
faulty law than have a law unstable and 
changing. That rule is very properly fol- 
lowed where the precedents have become a 
guide by which the people have arranged 
their affairs, so that a reversal would throw 
the business of the community into con- 
fusion. But here we do not have a rule of 
property; it is rather a rule of public policy, 
a rule of legislation, as a similar question 
of interpretation has been called. (Green- 
castle Turnpike Co. v. State, 28 Ind. 382; 
see also Willis v. Owen, 43 Tex. 41.) 

So it appears that our law is very well 
able to purge itself of doctrines regarding the 
interpretation of the Constitution, when 
such doctrines are no Ionger in accord with 
the prevailing conceptions of the community 
regarding the nature of government. We 
may formulate the rule in this way: When- 
ever a series of precedents is based on con- 
ceptions not inherent in the law itself, but 
growing out of philosophical opinions regard- 
ing society and the state, and it appears 
that such philosophical opinions are no 
longer commonly accepted, the construction 
of constitutional provisions should be mod- 
ified, even in the face of a long line of pre- 
cedents, so as to harmonize the Constitution 
with the views commonly entertained in 
the community. 

Such a rule would evidently enable the 
courts to make the present Constitution 
acceptable to the people, even if the popular 
deviation from the social theories of a hun- 
dred years ago should progress much farther 
than it has done as yet, without throwing 
us back upon the difficult and in many 
respects unsatisfactory process of constitu- 
tional amendment. The proposed rule does 
not call for any new and radical departure 
fromestablished practice. Itmerely attempts 
to express a rational and explicit basis for 
what the courts have done again and again. 
They have upset doctrines well-established 
by precedents, not only because the underly- 
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ing philosophy no longer recommended itself 
to a changed world, but even because mere 
modes of thought had become modified. 
Thus, to mention but one instance, the nar- 
row, formal logic, on which the old rule was 
based that an accord and satisfaction made 
between a creditor and a third party would 
not avail the debtor as a defense in an action 
on the original debt, no longer commended 
itself to a sense of justice emancipated from 
scholasticism, and has been abandoned or at 
least much modified. (Leavitt v. Morrow, 
6 Ohio St. 71; see also Wellington v. Kelly, 
84 N. Y. 543, 547.) It would be easy to 
find many more examples of a similar order, 
In all probability, a majority of judges now 
occupying seats in our various courts of 
last resort are still imbued with the doctrine 
of individualism and the allied notions that 
were all but universal a generation ago. 
Ours is a cautious and conservative pro- 
fession, and rightfully glories in that fact, 
but reluctance to except new teachings may 
be carried to excess. Sir Henry Maine’s 
‘“‘Ancient Law”’ has presumably been read by 
every law student during the last twenty- 





five years. But from the bench, we still 
hear about the ‘‘social contract,’’ as if that 
figment of philosophical imagination were 
a self-evident truth. (Nunnemacher v. 
State, 129 Wis. 190.) As younger men 
succeed to the bench, however, it is reason- 
ably certain that the more modern ideas 
will come in with them, and have their 
influence upon the future development of 
the law. Even at the present day, Mr. 
Justice Holmes is able to declare that ‘‘the 
fourteenth amendment does not enact Mr. 
Herbert Spencer’s Social Statics.’’ (Lochner 
v. New York, 198 U. S. 45, dissenting opin- 
ion.) I have tried to show in the above 
paragraphs that a modification of our inter- 
pretation of the Constitution in accordance 
with modern beliefs is possible without any 
violent deviation from accepted principles 
of construction. The recent alarm about a 
threatened stretching and perverting of 
that venerable instrument is a baseless fear, 
as regards other features as well as the 
particular instance exhibited in this article. 


SACRAMENTO, CaL., December, 1907. 
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SOME LEGAL ASPECTS OF THE PHILIPPINES 


By JAMES 


HERE one has gone to the other side 
of the world with an army, taken a 
part—- however small—in the subjugation 
of a distant and alien people, seen a new 
government set up on the earth and had an 
opportunity to watch that government 
work out, through a series of years, the ex- 
perience is intensely interesting, especially 
to a lawyer. 

It is this circumstance that caused our 
good friend the editor of the GREEN Bac to 
be kind enough to announce in last Novem- 
ber’s number that he has persuaded me to 
write a series of articles of reminiscence con- 
cerning the Philippines with a view of enter- 
taining his readers, and at the same time 
of giving them ‘‘some light upon the de- 
velopment of law in our possessions”’ in the 
Orient. 

Less than a hundred words as to our hun- 
dred days’ war with Spain will bring us logi- 
cally to the subject of the present paper. 

On April 20, 1898, the Congress of the 
United States passed the resolution declaring 
war against Spain, concluding thus: 

“That the United States hereby disclaims 
any disposition or intention to exercise 
sovereignty, jurisdiction, or control over 
said island (of Cuba) except for the pacifica- 
tion thereof, and asserts its determination, 
when that is accomplished, to leave the 
government and control of the island to its 
people.” 

On May 1, 1898, Admiral Dewey sank 
the Spanish fleet at Manila. 

On July 3, the squadron under command 
of Admiral Sampson destroyed the Spanish 
fleet off Santiago harbor, and on July 17 
the City of Santiago de Cuba capitulated to 


our army. 

These were the main events of the Spanish- 
American War. It lasted actively but little 
more than three months. And yet how far- 
reaching have been its consequences! 


H. Biount 


The peace protocol was signed at Wash- 
ington on August 12, 1898, by Judge Day 
for us, and Mr. Cambon, the French Ambas- 
sador, acting for Spain. News of the pro- 
tocol did not reach Manila until August 16, 
and on the morrow after the signing of the 
Washington protocol,7.e., on August 13, 1898, 
the Spanish intrenchments about the City of 
Manila were bombarded by our navy and 
stormed and carried by our troops, the city 
capitulated, the colors of Spain were lowered, 
and the American flag was hoisted in the City 
Hall square, amid the dramatic weeping of 
Spanish senoritas and the muttered curses of 
Spanish cavaliers. ‘ 

Then came the first work of the legal de- 
partment of the army the reduction to writ- 
ing of the terms of the capitulation. This 
was done jointly by representatives from 
the Spanish Judge-Advocate’s Corps and 
our own. The articles of capitulation con- 
cluded with these words: 

“This city, its inhabitants, its churches 
and religious worship, its educational estab- 
lishments, and its private property of all de- 
scriptions, are placed under the special safe- 
guard of the faith and honor of the American 
Army.” 

This clause was put in because the Span- 
iards stood in mortal terror of the pent-up 
hatred of Aguinaldo’s exultant army, which 
had taken part in the general advance. 

The next official document dealing with 
the legal status of the new territory was a 
proclamation of General Merritt’s, issued, I 
believe, on August 14, 1898, pursuant to a 
letter from President McKinley to the Secre- 
tary of War for the General’s guidance, pre- 
pared after Dewey’s naval victory occurred 
and the consequent necessity arose to send 
troops to the Philippine Islands. 

The part of this now famous state paper of 
the late lamented President which deals with 
the law of nations as to the legal status of a 
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country just conquered, is interesting, not 
only for the stately purity of its diction, but 
because its reproduction is a necessary step 
in this effort briefly to present the present 
status of the Philippine corpus juris. 

The part of it referred to is as follows: 

“Though the powers of the military occu- 
pant are absolute and supreme and immedi- 
ately operate upon the political condition of 
the inhabitants, the municipal laws of the 
conquered territory, such as affect private 
rights of person and property and provide 
for the punishment of crime, are considered 
as continuing in force, so far as they are com- 
patible with the new order of things, until 
they are suspended or superseded by the oc- 
cupying belligerent; and in practice they 
are not usually abrogated, but are allowed 
to remain in force and to be administered by 
the ordinary tribunals substantially as they 
were before the occupation. This enlight- 
ened practice is, so far as possible, to be 
adhered to on the present occasion.”’ 

... Article 8 of the Treaty of Paris 
signed December 10, 1898, provided, with 
regard to our taking over the Philippines 
from Spain, that “the can 
not in any respect impair the property or 
rights which by law belong to the peaceful 
possession of property of all kinds, of (2.e., 
belonging to) . . . public or private estab- 
lishments, ecclesiastical. . . bodies or . 
private individuals.” 

There you have a complete guarantee on 
our part of all vested rights existing when 
the treaty was concluded. 
for a lawyer in the Philippines to acquaint 
himself with the whole body of the Spanish 
Law, i.e., With what we may for the moment 
call the Common Law of Spain as it stood 
prior to December 10, 1898, as it is for an 
American law student to read Blackstone. 

It will be observed that in the President's 
above-quoted instruction to the General 
commanding the first expedition to the 
Philippines, permission is impliedly given 
to make changes in the old law where there 
are defects in it not 
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“compatible with the 





new order of things,’’ the specific clause 
now alluded to being this: 

“The municipal laws such as affect pri- 
vate rights . and provide for... the 
punishment of crime are considered as con- 
tinuing in force so far as they are compatible 
with the new order of things.” 

After a year or more of experience with 
the native courts, it became evident that 
the Spanish criminal procedure was entirely 
incompatible with American ideas of ad- 
ministering justice. For instance, its red 
tape was so interminable as to amount 
practically to a denial of justice. Again, 
evidence would be presented in court against 
absent persons, the testimony would be 
reduced to writing, slowly from day to day, 
and when enough was accumulated to con- 
vict, the man would be seized and im- 
prisoned, informed that he was guilty of 
such and such a crime, and, if he denied it, 
told that he must prove his innocence. 

Without further specific instances, it will 
at once become apparent that under Presi- 
dent McKinley’s instructions aforesaid, it 
was both permissible and advisable, to put 
containing the Bill of 
Rights and other fundamentals of our law, 
including the right to a writ of Habeas 
Corpus, so that a man should always enjoy 


in force legislation 


the presumption of innocence until proven 
guilty, the right to be confronted by and 
to cross-examine the witnesses against him, 
to have counsel and a copy of the charges, 
etc. 

To meet this need, on April 23, 1900, 
there was published what has since been 
known, continuously down to the present 
time, as General Orders 58, Office of United 
States Military Governor, Series of 1g00. 

It was simply a piece of legislation, a 
code of criminal procedure, drawn princi- 
pally by Maj. R.W. Young, a lawyer of Salt 
Lake City, a volunteer officer of the Utah 
Battery, who before the war had been 
Chairman of the Utah Code Commission.' 


1 Under a misapprehension, the writer has hereto- 
fore stated publicly (in a paper read before the 
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This gentleman little suspected, in all 
probability, what a splendid and enduring 
piece of work he was doing. After the 
Civil Commission of five members, headed 
by Governor Taft, came out to the Islands 
to take charge in June, 1900, some friction, 
not, however, of a serious nature, arose 
from time to time between them and the 
military authorities, the latter considering 
the three eminent lawyers among the new 
comers, Messrs. Taft, Wright, and Ide, as 
mere high-toned theorists, and the two 
professors, Messrs. Moses and Worcester 
as mere lucky carpet-baggers. As _ the 
time passed and the situation grew less 
and less harmonious, the disposition of the 
Taft Commission to consider the military 
authorities as unskilled in the law grew 
apace, and having the power to do so from 
the President, the common chief of all, 
they undid a good deal of what the military 
had done. But never did they find fault 
with this General Order 58. It stands 
upon the statute books of the Philippine 
Islands today with a few minor amendments, 
a monument, largely to Major Young. 

It has been translated into Spanish, and 
the native dialects, and every lawyer in the 
Archipelago, be he Filipino, Spaniard, or 
American, is familiar with it. In an article 
which appeared in the American Monthly 
Review of Reviews for September, 1905, my 
successor in office as judge of the twelfth 
judicial district of the Philippine Isiands, 
Hon. Charles §. Lobingier, of Nebraska, 
speaks of General Order 58 as ‘‘a precise 
and yet elaborate, humane, and up-to-date 
code of criminal procedure.’’ Judge Lobin- 
gier goes on to say that the authorship of 
Georgia Bar Association) that this work was done 
by Lieut. Col. Enoch H. Crowder, of the Judge Ad- 
vocate’s Corps of the Regular Army. He was under 
that impression at the time, though the impression 
was not gotten from Colonel Crowder. It has since 
been corrected, some time ago, in a personal letter 
from Major Young to the undersigned, written at a 
time when neither Major Young nor myself had any 
special reason to suppose that the subject would 
ever come up again in any public way. 





this important piece of legislation has been 
ascribed to Secretary Root, adding “I can- 
not say how authentically.” I concur in 
the opinion he expresses that “‘it is certainly 
worthy of so distinguished a lawyer.” It 
becomes apparent from the foregoing that, 
though not quite so distinguished as the 
Secretary, the gentleman from Utah afore- 
said is efficient in drafting of laws, as well 
as in commanding artillery in action. 

At last accounts the Spanish Code of 
Substantive Criminal Law was still in force, 
though a project to get up an American 
code as a substitute, and repeal the old 
code bodily, has been pending since the 
foundation of the Taft civil government on 
July 4, 1901. The Americans, as may be 
readily imagined, had originally come out 
to the Philippines flushed with victory, and 
before the passions engendered by the 
Spanish War had subsided; and hence 
were inclined to look with disfavor upon 
Spaniards and things Spanish in general. 
When Judge Taft and his colleagues of the 
Philippine Commission entered upon their 
labors at Manila in 1900, they were no 
exceptions to this general statement, but, 
on the contrary, felt as the great majority 
of their fellow countrymen did about the 
matter. 

This original proposal to repeal the 
Spanish Penal Code emanated from the 
American lawyers of the Commission, who, 
however eminent, were not then familiar 
with it. The better acquainted with it we 
American judges became, the less impera- 
tive seemed the necessity for abolishing it 
entirely. 

About Christmas, 1904, the American 
judges and the Attorney General, were all 
asked to read the proposed New Penal 
Code, and make suggestions concerning it. 
A committee from our number was ap- 
pointed to prepare suggestions for the new 
code accordingly, but the general opinion 
with us was that there ought not to be an 
entirely new code at all, but only a code 
built upon the old one by amendment and 
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elimination. The preparation of this recom- 
mendation was assigned by general consent 
to the author of this paper: 

Our recommendation closed thus: 

“In conclusion, it is suggested that the 
gentlemen who constitute the Code Com- 
mission which prepared the present proposed 
code, were unable to devote all the time to 
it that they would have liked to devote to 
work so important. They did this work 
in addition to their regular duties, by work- 
ing over time. They did it within three or 
four months, if we are correctly informed. 
The Spanish Penal Code is the product of 
the best legal minds in Spain, focussed upon 
the subject through three or four centuries 
or more, and from our point of view it can 
hardly be affirmed that it would be wise to 
thus undo tne work of-three or four cen- 
turies in as many months.” 

Of course, moreover, if they did not 
accept this recommendation, but adopted 
a new code in toto, they would throw away 
a wealth of precedent, decisions of the 
Spanish courts construing the laws, words 
and phrases of the old code. But both the 
Commission and the Judiciary were agreed 
about the necessity for a number of radi- 
cal changes in the punishments fixed by 
the old Spanish Code. 

For instance, the great fundamental 
difference between the Spanish criminal 
jurisprudence and our own lies in the relative 
severity with which crimes against life, 
and crimes against property, are punished. 
We have Americans now in the Philippine 
penitentiary serving sentences of nearly 
twenty years for embezzlement of public 
funds, such sentences being based upon 
proof which, in the United States, would 
probably be punishable with not more 
than ten years, and in many cases with 
one-half or one-fourth of that. On the 
other hand, there are two servant lads now 
there, sentenced by the undersigned for 
killing their respective masters, one of the 
deceased a Spanish tobacco planter, the 
other deceased an American miner. The 





maximum penalty which could be imposed 
upon these young murderers under the 
Spanish Penal Code, was seventeen years 
and four months, and they were given the 
limit. Both homicides were cold-blooded 
assassinations. Each of the unfortunate 
deceased persons was sleeping at the time 
the murderer crept to his bedside and 
stabbed him to death; but in both cases 
the defendant was between the ages of 
fifteen and eighteen years, and this miti- 
gating circumstance prevented the impo- 
sition of the capital penalty. It will thus 
be seen that the Anglo-Saxon system of 
jurisprudence affords better protection to 
human life than the Spanish. At least 
it comes nearer to demanding a life for a 
life — ‘‘an eye for an eye, and a tooth for 
a tooth.” It will also be seen that the 
Spanish law is unduly severe as to the un- 
lawful taking of the property of another. 

Let us now turn to the domain of Civil 
Procedure. The best piece of legal work 
done in the Philippines since the American 
occupation is the Code of Civil Procedure, 
enacted September 1, 1go1, and called the 
“Ide Code.” It was prepared by the Hon. 
Henry C. Ide, of Vermont, then head of the 
Department of Justice, and later Governor- 
General of the Islands. It is patterned 
after the Codes of Vermont, Missouri, 
California, Georgia, and other states of our 
Union known to the American pleader as 
Code-Pleading States. 

The ‘‘Ide Code” contains 796 sections 
and covers 146 pages of the size and style 
of printing of the United States Revised 
Statutes, Edition of 1878. It did away 
with the tedious and expensive Spanish 
civil procedure, as Major Young’s work 
had already done away with the old Spanish 
method of criminal pleading and practice, 
and was a great boon to the country. 

Later, Judge Ide also drew up a Land 
Registration Law, copied mainly from that 
of Massachusetts. This was duly enacted, 
and to-day the Torrens’ System of register- 
ing land titles prevails in the Philippines. 
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The work done by Judge Ide in improving 
the law of civil procedure, like that of 
Major Young on the criminal side, very 
greatly decreased the Law’s delay, which 
under the Spanish regime had too often 
practically amounted to a denial of justice. 
But the Spanish substantive law governing 
property rights, like that governing per- 
sonal liberty, is, as a whole, a noble and 
enduring piece of workmanship. Their 
Codes are compact, yet sufficient. Their 
principles had already stood the test of 
time when we as a nation were in our swad- 
dling ¢lothes. Before the Norman Con- 
quest of England, Spain had prepared a 
Code called the Siete Partidas (seven parts), 
which a respectable English-speaking histo- 
rian has characterized as ‘‘the most valu- 
able monument of legislation, not merely 
of Spain, but of Europe, since the publica- 
tion of the Roman (Justinian) Code.’’ The 
writer well recalls reading a printed brief 
concerning certain church property litiga- 
tion, prepared at Manila by the late Arch- 
bishop Chapelle, the Apostolic Delegate, 
one of the most learned Catholic prelates 
of modern times, in which his Grace re- 
ferred to the Siete Partidas in terms of 
eloquent praise, as lofty in tone as some of 
Gibbon’s references to the Code, Pandects, 
and Institutes of Justinian. 

So much for the great body of law now 
in force in the Philippines governing the 
relations of individuals with each other, as 
contrasted with the public law dealing 
with the state and citizen. 

The Philippine Government Act of July 
I, 1902, extended to the Filipinos all the 
guarantees of the Bill of Rights of our own 
constitution except the right to bear arms 
and the right of trial by jury. Obviously, 


it is as yet wise to make the former excep- 
tion. As to the latter well, the jury sys- 
tem, after all, in this enlightened country, 
is not an unalloyed and perfect delight. 
This concludes in a general way those legal 
aspects of the Philippines which are legiti- 
mately entitled to interest the scholarly 





lawyer as such. Incidentally the hope has 
been entertained that should a copy of this 
paper hereafter fall into the hands of any 
young American attorney contemplating the 
Islands as a place to cast his fortunes, it 
might be helpful. 

There are few lawyers, if any, in this great 
country who could have done our ‘“‘law- 
giving’’ in the Philippines better than did 
Major Young, and later Governor Ide, and 
their respective co-laborers. It was not like 
the work of code-revising under a settled 
system of jurisprudence. The legislation 
they successfully worked out, taken as a 
whole, ought to rank in the annals of juris- 
prudence along with the East Indian Code 
prepared by Lord Macaulay and others ‘at 
Calcutta in 1834-1838. 

But there is one l&4w upon the statute 
books of the Philippine Islands which ought 
to be repealed. It permits the Insular Con- 
stabulary, or Rural Police, or other civilian 
authorities charged with the preservation of 
public order, when not strong enough to 
effectually otherwise handle the outlaw bands 
which infest much of the country and prey 
upon the inhabitants, to corral the peaceably 
inclined rural population into the larger 
towns and keep them there indefinitely, 
while the peace officers are trying to cope 
with the bandits. The spirit of the law is to 
this effect, that the authorities may say to 
all persons living in a given country or prov- 
ince or territory, even though it be a terri- 
tory covering many miles: ‘‘On or before a 
certain day you must come in and dwell, 
until further orders, within a given radius, 
(say within three miles of the center of a 
given town) upon penalty of being con- 
sidered as public enemies and treated as 
such.” 

It will be observed that the statute in 
question, though it restrains people of their 
liberty, and necessarily causes much depriva- 
tion of property without due process of the 
law, contains no word looking to suspension 
of the writ of habeas corpus, or the declaring 
of martial law. 
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It run thus: 

“In provinces which are infested to such an 
extent with ladrones or outlaws that the lives 
and property of residents in the out-lying bar- 
rios' are rendered wholly insecure by con- 
tinued predatory raids, and such outlying 
barrios thus furnish to the ladrones or out- 
laws their sources of food supply, and it is 
not possible with the available police forces con- 
stantly to provide protection to such barrios, 
it shall be within the power of the Civil 
Governor, upon resolution of the Philippine 
Commission, to authorize the provincial 
governor to order that the residents of such 
outlying barrios be temporarily brought 
within stated proximity to the poblacion? 
or larger barrios of the municipality, there 
to remain until necessity for such order 
ceases to exist, etc., etc.’”’ Acts United 
States Philippine, Number 781, Section 6, 
enacted June 1, 1903. 

Section 5 of the Act of Congress approved 
July 1, 1902, known as the Philippine Gov- 
ernment Act, provides: ‘‘That no law shall 
be enacted which shall deprive any person 
of life, liberty or property without due 
process of law,’’ and further on it also pro- 
vides for suspension of the writ of habeas cor- 
pus ‘‘when in cases of rebellion, insurrection, 
or invasion, the public safety may require 
is.” 

The effect of the reconcentration law 
above set forth, and the practice under it, 
has been to deprive people, by reconcentra- 
tion, of their liberty or property, or both, 
without due process of law. What reader 
of this magazine, if he were a nisi prius judge 
in the Philippines, and one of these recon- 
centrados brought in his court a petition for 
habeas corpus, would hesitate in the least to 

1 A barrio is a fractional part, or subdivision of a 
township. 


? The poblacion is the center of population of the 
township — the town proper. 





grant the writ, and incidentally declare this 
reconcentration law null and void as being 
in conflict with the Act of Congress? 

This matter of not suspending the writ of 
habeas corpus and declaring martial law, 
while herding or reconcentrating innocent 
people together in great masses, is no mere 
technicality. It means that you have got 
to feed them through inexperienced agents, 
with supplies purchased and transported in 
a more or less crude and defective manner. 
The whole situation is handled by civilians, 
not by officers of the United States Army 
trained to quartermaster and commissary 
work, like those who so superbly handled the 
situation just after the San Francisco earth- 
quake of 1906. Even in the absence of 
affirmative evidence, one may safely assume 
that if you crowd together in a limited area 
some thousands of ignorant peasants, with 
their women —still more ignorant, and 
more helpless—and their little children 
born, and to be born, and their old people 
tottering at the verge of the latter end, 
some of them are going to die of starvation 
during the period of reconcentration if 
their rations are to be conveyed to them by 
crude and imperfect means of transporta- 
tion and distributed by inexperienced hands. 
If we ever have reconcentration again in the 
Philippines in the future — as we have had 
in the past —a decent respect for the opin- 
ions of mankind requires that our style of 
reconcentration shall bear no resemblance 
to that practised by Weyler in Cuba, for 
which we drove the Spaniards from the 
Western Hemisphere. When we find it 
necessary, let us look matters squarely in the 
face, and turn the situation over to the army 
— applying the knife to all abscesses form- 
ing in the body politic, so long as we con- 
tinue to be the doctor in charge of the case. 





Macon, GA., December, 1907. 
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CRIMINAL RESPONSIBILITY OF ANIMALS! 
By W. F. Dopp. 


NE of the most curious and interest- 

ing customs of medieval Europe was 
that of holding animals criminally respon- 
sible for injury to persons or property, 
as if they were rational beings. Various 
reasons were assigned for enforcing such 
responsibility. In some cases it was as- 
sumed that the animals themselves acted 
maliciously, but more frequently it was 
asserted that they were possessed with 
devils or evil spirits, and that such evil 
spirits were the sufferers by the torture and 
execution inflicted upon the animals. These 
curious ideas have long ago given way 
before the progress of popular education 
in the more enlightened countries, but still 
persist in many catholic regions of Europe, 
where superstition still holds sway. 

As late as 1739 a French Jesuit priest 
wrote in support of the view that animals 
are incarnations of evil spirits. His theory 
was that pagans and unbaptized persons 
were inhabited by devils, but that with the 
diminution of such persons by conversion 
and infant baptism, the evil spirits had 
sought refuge in animals. The same idea 
is used by Goethe who has Mephistopheles 
reveal himself to Faust as: 


“The Lord of rats and eke of mice, 


Of flies and frogs, bed-bugs and lice.” 


Not all devils, however, sought habitations 
in the bodies of animals. Some remained 
in living humans and others assumed the 
form and features of dead persons, and 
wandered about as ghosts and hobgoblins. 
The church used this theory to good 
purpose by pretending to control pests of 
insects and of other noxious creatures. It 
claimed that not only human beings but 


1 This paper is principally a summary of a 
recent book by E. P. Evans on the “Criminal 
Prosecution and Capital Punishment of Animals.” 
London, 1906. 





also the members of the lower animal world 
were under its control, and pests which 
were considered the work of evil spirits 
were driven away or destroyed by religious 
Such 
ceremonies were considered to be efficacious 
only if all the inhabitants of the community 
paid the tithes due to the church. If, as 
in many cases, the pests were considered 


ceremonies sanctioned by the clergy. 


punishments sent as an evidence of divine 
wrath, the unfortunate community could 
only avert such wrath by prayers and pay- 
ment of tithes. In either case the pecuniary 
interests of the church were safeguarded. 

The curious feature of conduct towards 
offending animals was that no punishments 
were permitted to be imposed upon them 
without trial and condemnation in accord- 
ance with regular judicial procedure. Even 
mad dogs were in certain cases tried and 
sentenced before being put to death. A 
hangman who in Franconia in 1576 hanged 
a sow which had been committed to his keep- 
ing to await trial, was forced to flee from 
the country because of his impudent 
usurpation of judicial authority. Animals 
tried by the ecclesiastical 
courts, but these courts did not have 
authority to inflict capital punishment, 
and offenses subject to the death penalty 
were tried by the civil courts. 

Bartholomew Chassenée, a distinguished 
French lawyer of the sixteenth century, is 
said to have gained his reputation by the 
defense of some rats charged with having 
eaten the barley crop of the province in 
which he practiced. Chassenée obtained 
a postponement of the trial on the ground 
that time would be required to serve notice 
on his clients, inasmuch as they were dis- 
persed over a large territory. The rats did 
not appear at the appointed time and he 
excused their absence by asserting that they 
could not come with safety, because of the 
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vigilance of their hereditary enemies, the 
cats, which lay in wait for them. This plea 
was seriously argued and admitted. How 
the trial terminated is not a matter of 
record. 

Chassenée later wrote a treatise on the 
excommunication of animals. He did not 
doubt that insects and other animals could 
be forced to withdraw from a place where 
they were doing harm, under penalty of 
perpetual malediction; and confined his 
book largely to the question of procedure. 
He laid especial emphasis upon the observ- 
ance of legal forms. An excommunication 
would be void if pronounced after a trial 
not regular in every respect. 

A local French historian records such a 
There 
was in that year a great pest of caterpillars 


trial as having taken place in 1584. 


in Dauphiné. 
of Valence cited the caterpillars to appear 
before him, and appointed a counsellor to 
defend them. The solemnly 
pleaded and they were condemned to leave 
But they did not obey the 
Human justice does not have con- 


He says: “The grand vicar 


case was 
the diocese. 
order. 
trol over the instruments of divine justice. 
It decided to against the 
animals by anathema and imprecation, 
and, as they call it, by malediction and ex- 
communication. But two lawyers and two 
having been consulted, they 
persuaded the grand vicar to resort only 
to adjuration, prayer, and the sprinkling of 
holy water.’’ The caterpillars disappeared, 
but the skeptical historian adds that “‘the 
life of these insects is short, and the de- 
votions having continued several months 
were credited by the people with having 
exterminated the pest.’’! 

In some 


was proceed 


theologians 


cases the obnoxious animals 
1 Chorier, ‘‘ Histoire : 
quoted in ‘‘Thémis 
consulte,” I, 
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were generously forewarned of threatened 
punishment. In Beaujeu in 1488 insects 
were warned to cease their depredations, 
and the bishop’s proclamation continued, 
“if they do not heed this our command, we 
excommunicate them and smite them with 
our anathema.” 

As has been said, cases involving the 
death penalty were tried by the civil courts. 
In 1379 three sows which had killed the son 
of a swineherd were, after due process of 
law, condemned to death. The swineherd 
was at the time attending two herds of swine, 
which by their cries and actions manifested 
their approval of the crime of the three 
sows, and all the swine in the two herds 
were sentenced to death as accomplices in 
the murder, but were graciously pardoned 
by Philip, Duke of Burgundy. 

In 1394 a pig was hanged at Montaign 
in France for having sacrilegiously eaten 
a consecrated wafer, and in another case 
for killing a 
child it was urged as an aggravation of the 
offence that the pig ate of the child’s flesh, 
“although it was Friday.’ 


where a pig was on trial 


There are frequent references in non- 
legal literature to the trial and execution 
of animals. Perhaps few people in reading 
Les Plaideurs have thought of the trial of 
the dog as more than a farce, yet if we 
that such not in- 
frequent in the France in which Racine 
lived, the scene may well be considered as a 
satire upon a grave judicial abuse. Shake- 
speare refers to such a practice when he has 
Gratiano say to Shylock: 


remember trials were 


“thy currish spirit 
Governed a wolf, who hanged for human slaughter, 
Even from the gallows did his fell soul fleet, 
And, whilst thou lay’st in thy unhallowed dam, 
Infused itself in thee; for thy desires 


Are wolfish, bloody, starved and ravenous.’ 


WasuincTon, D. C., December, 1907. 
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THE WORK AND POWERS OF THE BOARD OF RAILWAY 


COMMISSIONERS 


FOR CANADA 


By Rosert C. Situ, K. C. 


C ANADA has a federal constitution under 
which there is a general Parliament 
which makes laws on certain subjects for 
the Dominion generally. It is divided into 
provinces, each having its own legislature 
empowered to make laws on certain sub- 
jects for the province. In the division of 
legislative powers between these bodies, 
the Parliament of Canada is empowered to 
make laws upon the subject of railways 
connecting one province with another or 
others of the provinces, or extending beyond 
the limits of any province. Also as respects 
such works, as, although wholly situated 
within one province, are, before or after 
their execution, declared by the Parliament 
of Canada to be for the general advantage 
of Canada, or for the advantage of two or 
more of the provinces. 

Under this class of subjects, the Parlia- 
ment of Canada has incorporated many 
railway companies for the construction and 
operation of railways, and has authorized 
such construction and operation usually 
by companies, but, in some instances, by 
the government of Canada; and it has 
also, in many cases, declared railways con- 
structed under authority of provincial legis- 
latures, to be works for the general advan- 
tage of Canada, and has thereafter assumed 
legislative authority over them. Provincial 
legislatures have authorized the construc- 
tion and operation of railways within their 
respective provinces. 

The Board of Railway Commissioners 
for Canada was constituted under a general 
act of the Parliament of Canada, which 
applies to all persons, companies and rail- 
ways, other than government railways, 
within the legislative authority of the 
Parliament of Canada. It applies to rail- 
the construction or operation of 


ways, 














which are authorized by provincial statutes, 
where such railways connect with or cross 
a railway or railways within the legislative 
authority of the Parliament of Canada, in 
certain particulars only — 

(a) the connection or crossing of one 
railway or tramway with or by another, 
so far as concerns the aforesaid connection 
or crossing; 

(b) the through traffic upon a railway 
or tramway and all matters appertaining 
thereto; , 

(c) criminal matters, including offences 
and penalties; and, 

(d) navigable waters. 

Thus, government railways are not sub- 
ject to the authority of the Board, and 
provincial railways are so subject only in 
respect to such of the matters just mentioned 
as fall within the jurisdiction of the Board. 

The Board of Railway Commissioners 
was constituted by the Railway Act of 
1903, Which came into force on the first day 
of February, 1904. The powers and duties 
assigned to the Board are numerous and of 
varied character, including approval of 
plans, grade crossings, spur tracks and 
location of stations. Railway companies 
are required to report to the Board the 
occurrence of accidents on their lines, and 
the Board has officials who inquire into the 
causes of accidents, and it may order a 
railway company to suspend or dismiss 
any employee of the company whom it may 
deem to have been negligent or wilful in 
respect of any such accident. The Board 
is empowered to make general regulations 
dealing with many matters with which the 
statute has not specifically dealt, and may 
impose penalties for their breach. For 
example, limitation of speed, use of whistles, 
and safety devices, uniformity of rolling 
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stock, and operating rules, and may make 
orders and regulations, generally providing 
for the protection of property, and the pro- 
tection, safety, accommodation and comfort 
of the public, and of the employees of the 
company in the running and operating of 
trains by the company. 

Many other specific powers, too numerous 
to mention, are given to the Board. 

The Board is authorized, by general pro- 
visions, to order a railway company to do 
anything required by the statute, and to 
forbid the doing or continuing of anything 
ontrary to the statute. The Board is made 
a Court of Record, and is given full jurisdic- 
to hear and determine all matters, 
whether of law or of fact; and, as respects 
of its and 
other matters, it is given all such powers, 
rights and privileges as are vested in a 
Superior Court. The decision of the Board 
upon any question of fact is binding and con- 
clusive upon all companies and persons, and 
in all courts. There may be an appeal from 
an order of the Board to the Supreme 
Court of Canada upon any question of law, 
under certain conditions. An _ unlimited 
right of appeal from the Board to the Gover- 
nor General in Council is given. The Board 
may exercise its jurisdiction on complaint 
of any party interested, or it may, of its own 
motion, and is obliged at the request of the 
Minister of Railways to inquire into, hear, 
and determine any matter or thing which, 
Act, it might 
ear, and determine upon application or 


tion 


the enforcement orders many 


inder the inquire into, 


1 
} 
complaint. 

The rules of the Board require applica- 
tions and complaints to be made in writing 
and to be signed by the applicant or his 
olicitor, or, in the case of a corporate body 
or company, by its manager, secretary, or 
solicitor. The 
contain a clear and concise statement of the 
facts, the grounds of the application, the 
section of the Act under which the same is | 
made, and the nature of the order applied | 
for, or the relief or remedy to which the ap- 


application is required to 





plicant claims to be entitled. It has to be 
divided into paragraphs, each of which, as 
nearly as possible, is to be confined to a 
distinct portion of the subject, and the 
paragraphs are to be numbered consecu- 
tively. 
be endorsed with the name and address of 
the applicant, or, if there be a solicitor acting 
for him in the matter, with the name and 
address of the solicitor. 
required to be accompanied by maps, plans, 
etc. The applicant is to serve the applica- 
tion, and ten days is given for the respondent 
The applicant 
Any party 
is entitled to have a matter in which he is 
interested heard in court, 
matters are frequently disposed of in an 


The application or complaint is to 


In many cases it is 


or respondents to answer it. 
may also reply to the answer. 
open otherwise 
informal way by the Board upon correspond- 
ence. 

As the Board has power to inquire into 
matters of its own motion, it is not strict in 
requiring applicants, and particularly illit- 
erate persons, to conform to such rules, but 
often calls upon a railway company, upon 
a mere letter or informal complaint, to state 
its position. 
to advise the 
Board, chiefly in engineering and _ traffic 
matters. 

Tariffs of tolls for passenger carriage are 


Experts are appointed 


divided into two classes —standard pas- 
senger tariffs and special passenger tariffs. 
Tariffs of tolls for the carriage of goods are 
divided into three classes — standard freight 
tariffs, special freight tariffs, and competi- 
tive tariffs. All tariffs are required to be 
filed with the Board, and are to be published 
in a certain way, unless otherwise ordered 
by the Board. 
senger tariffs are subject to the approval of 
the Board. 
tariffs do not require the express sanction of 
the Board, but must specify tolls lower than 
those in the standard tariffs. The competi- 
tive tariffs deal with the tolls to or from 


specified points which the Board may con- 


Standard freight and pas- 


Special tariffs and competitive 


sider, or may have declared, to be competi- 
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tive points not subject to the long and short 
haul clause under the provisions of the Act. 
The Board may disallow any tariff, or any 
portion of it, which the Board considers to 
be unjust or unreasonable, or contrary to the 
provisions of the Act, and may require a 
company to substitute a tariff satisfactory 
to the Board in lieu thereof, or may prescribe 
other tolls in lieu of those disallowed. 

The classification of freight is subject to 
the approval of the Board, and it is to be 
made uniform throughout Canada, as far as 
may be, having due regard to all proper in- 
terests. A company may, with the approval 
of the Board, or when so directed by the 
Board, place any goods specified by the 
Board in a stated class, or remove them 
from any one class to any higher or lower 
class. Several changes have been made by 
the Board from time to time in the existing 
freight classification, and a new revised and 
consolidated classification has now been pre- 
pared embodying other 
changes, and will shortly be put in force. 


these and some 
There are the usual provisions against dis- 
crimination between persons or localities. 
Railway companies are forbidden to charge 
any money for any services as common car- 
riers, except under the provisions of the Act. 
There are also wide provisions regarding 
the providing of reasonable and proper facili- 
ties for traffic, and requiring the interchange 
of traffic Companies 
whose railways connect may be required to 


between railways. 
agree upon joint tariffs for a continuous 
route over both; and if they cannot agree 
upon the amounts of their rates and the 
division thereof, the Board may determine 
the matters of difference. 

The provisions requiring railway tolls to 
be approved and making them subject to re- 
vision by some authority are not new. 
Such provisions have been found in all the 
railway acts of Canada from 1851 down to 
the present time. Before the Act of 1903 


the sanction of the Governor General in 
Council was necessary, and tolls were subject 
to revision by the Governor in Council. 





There was a Committee of the Privy Council 
for Canada, known as the “ Railway Com- 
mittee,’’ to which complaints and applica- 
tions on many matters could be made, 
among which were complaints respecting 
tolls, discrimination, etc. A certain time 
was given, after the coming into force of the 
Act, for railway companies to present their 
standard tariffs for approval by the Board. 
Those which have been approved are prac- 
tically similar to the tariffs that had pre- 
viously been sanctioned by the Governor in 
Council. The tolls provided for by these 
tariffs are generally used for local traffic for 
short distances, but most commodities are 
moved at rates provided for by the special 
tariffs which the railway companies may 
increase or decrease as they see fit, so long as 
they keep below the rates in the standard 
tariffs and subject to the authority of the 
Board to direct change. 

The Board 
forms of bills of lading and the conditions on 
which goods shall be carried. Representa- 
tives of railway companies have laid before 
the Board for consideration proposed con- 
ditions of carriage, and these have been laid 


is empowered to prescribe 


before the leading commercial bodies in 
Canada for their consideration and such 
objections to or observations upon them as 


these bodies may desire to make. 


Recently the tolls of telephone and ex- 
press companies have been made subject to 
the approval of the Board. These compa- 
nies have laid their proposed new tariffs be- 
fore the Board, and inquiries are being made 
for the purpose of enabling the Board to de- 
termine upon the propriety of approving 
them as presented, or of requiring changes to 
be made in them. 

The Board was in existence for eleven 
months in 1904, and during that period 705 
formal applications were made to the Board. 
In 1905,1,197 formal applications were made, 
and in 1906, 2,269. In 1904, there were 304 
orders issued by the Board; in 1905, 538, 
and in 1906, 1,544. 

Among the more important traffic orders 
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have been the abolition of discriminatory 
rates,’ discontinuance of prohibitory rates 
and prescription of lower rates,? numerous 
re-classification,® disallowance of permission 
to make lower rates to manufacturers than to 
dealers,* authorization of 


occasional ex- 


1 Scobell v. Kingston & Pembroke Ry. Co., Case 
No. 21. Sydenham Glass Co., Case No. 42. 

? Cooperage Stock, Case No. 43. 

* Pea Millers’ Association,'\Case No 46. 
Shingles, Case No. 126, 

‘C. T.;R. Co., Case No. 124. 


Metallic 





ceptional rates,° authority to meet water 
competition, disallowance of excessive ter- 
minal charges,® an injunction to agree upon 
joint tariffs of through rates lower than the 
combination of locals, though it introduced 
cormhpetition into the local business of the 
company.’ 
MONTREAL, QUEBEC, December, 1907. 


5 Party of students at reduced rates. 
® Wright & Sons, Case No. 320. 
7 Port Rico Lumber Co. 

















AN INTERNATIONAL TRIBUNAL, 


The general disappointment at the failure of 
the representatives of the powers at the Hague 
to finally agree upon a form of permanent inter- 
national court has drawn especial attention 
to the recent agreement of the representatives 
of the Central American States at Washington 
for the establishment within their lesser 
spheres of activities of a court of the sort which 
the larger conference failed to establish. The 
exact result of the work of the Hague Congress 
in this respect is not yet clearly understood. 
Technically at least something appears to 
have been accomplished, though dependent 
upon future agreements of which there seems 
at present little prospect. The work of our 
delegates, however, will serve at least as a 
basis for future discussion and the plan which 
they outlined may become a focus of public 
opinion which will ultimately force govern- 
ments to reconcile ‘their conflicting interests. 
Indeed, it was hardly fair to expect more prog- 
ress in so short atime. The difficulty the Editor 
has experienced in his efforts to obtain from 
some of the representatives of the United States 
at the Hague an authoritative account of the 
results accomplished with reference to such a 
court lends color to the belief that further 
efforts are in contemplation which they think it 
desirable not to embarrass by a premature an- 
nouncement. A comparison of the results at the 
Hague with the work of the Washington con- 
ference is, of course, unprofitable for the prob- 
lem presented in the latter gathering was 
altogether different. The concerned 
were of approximately the same size and power 
and were already drawn together by a com- 
munity of race, language, and industry, 
which should lay the foundation for a complete 
political federation. International jealousy, 
however, of a highly inflammable kind is to be 
subjected to the test of judicial fairness in this 
small experiment and it is not impossible that 


states 
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the example of success which it is hoped this 
court will afford may exert a moral influence 
in support of those who advocate the larger 
project. 


INJUNCTIONS. 


Mr. Justice Phillimore of the English High 
Court of Justice has recently expressed an 
opinion that the exercise of the power .of 
committal for contempt had been carried too 
far. In this he follows the late Lord Russell 
of Killowen who once announced his inten- 
tion of introducing legislation defining and 
limiting this important function. In this coun- 
try criticism has taken the form of “ anti- 
injunction ’”’ bills, one of which is pending in 
Congress and is to be vigorously urged during 
the coming session by the American Federa- 
tion of Labor. 
also commends the subject to the attention 
of Congress. It is unfortunate that the sub- 
ject has become so soon a political issue 
between capital and. organized 
labor, for conservatism and prejudice are 
likely to confuse the real issues. Though no 
one familiar with our system of jurisprudence 
should for an instant the abroga- 
tion of jurisdiction of our 
equity courts or of the power of summary 


The President in his message 


organized 


approve 
the preventive 


punishment that alone makes it effective, it 
is a fact we cannot ignore, that through 
the growth of the extraordinary power of our 
courts over our economic development, the 
injunction is most trade 
disputes. It has become the visible emblem 
of the power of judges to limit the efforts 


conspicuous in 


toward economic advancement of those who 
believe themselves a majority. If this socio- 


logical duty could be transferred from our 
courts to our legislatures without depriving 
the former of functions necessary to the admin- 
istration of justice in the domain of pure law 
might it not forestall an attack on the integrity 
of our courts, which many fear as a result of 
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existing conditions. Unfortunately our legis- 
latures still fail to inspire confidence. 

The hostility to injunctions has found new 
support however, for state officials who are 
seeking to regulate transportation charges, 
and the example of hasty and inefficient legis- 
lation presented by the recent special session 
of the Alabama legislature, furnishes a powerful 
argument in support of those who prefer to 
trust our law making to the courts. Under 
pressure from the Governor the legislature 
passed laws which it supposed were “ injunc- 
tion proof,” since they provided that in case 
a railroad applied to a court to test their 
legality, penalties should be enforced which 
might well bankrupt the road. The United 
States Circuit Court promptly enjoined the 
enforcement of these laws before the state had 
a chance to collect the penalties under decis- 
ions of the Supreme Court which make it 
clear that such attempts to coerce citizens 
into an abandonment of their right to appeal 
to the federal courts are unconstitutional. 


THE DEPARTMENT OF JUSTICE. 


The Attorney-General of the United States 
recommends that in proceedings under the 
anti-trust and interstate commerce laws the 
process of courts trying civil cases be given the 
same scope in obtaining attendance of witnesses 
as is already permitted in the criminal cases. 
The present defects have resulted in formal 
denial of obvious and notorious facts which 
can be proved by the government only at great 
expense and after much delay. He also recom- 
mends that courts of equity be empowered 
to take testimony before several examiners 
simultaneously, and in as many different 
districts as the courts may deem appropriate. 
He asks for additional assistants and for a 
detective bureau. The latter request makes 
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of especial interest a recent address of John 
Lord O’Brien before the National Civil Ser- 
vice Reform Association, printed in Good 
Government for December (V. XXIV, p. 
113), entitled ‘‘ Competitive Examination for 
Legal Positions.’ He calls attention to the 
fact that the positions in our departments of 
justice are among the few still exempt from 
the application of the civil service laws. The 
extraordinary development of the functions of 
these departments and the specialized advisory 
work they require make them peculiarly 
appropriate for the application of competitive 
examination. Probably the fact that few 
abuses of appointing power have so far 
occurred is the reason that this has hitherto 
not been brought to public attention. 


UNWRITTEN LAW. 


It is reported that Senator Davis of the new 
state of Oklahoma is drafting a bill to codify 
the so-called unwritten law and afford a legal 
justification for murder in cases in which local 
sentiment makes conviction impossible. It 
will be interesting to observe whether such a 
bill can become law even in a part of our 
country where sentiment in favor of such 
justification has been supposed to be most pre- 
valent and persistent. It will be equally inter- 
esting to observe the effect upon the develop- 
ment of the community of such an enactment 
since this is one of the remedies which has been 
proposed as a cure for lynching. Will the new 
state be more or less attractive to settlers if 
they know that private vengeance has been 
authorized by law in a class of cases where 
fabrication of testimony is easy by those whose 
honor is supposed to have been insulted by the 
deceased and where the means of disproving 
testimony of revengeful or neurasthenic women 
may well be impossible? 
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CURRENT LEGAL LITERATURE 





This department t designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review 





Conducted by Wiit1Am C. Gray, of Fall River, Mass. 


Articles on constitutional law appearing in several of the magazines indicate that their 


constituency is taking a very deep interest in that subject. 
attention this month, three articles dealing with various features of it. 


Legal education also attracts 
Professor Wurts’ 


address shows that the text-book advocates do not believe they have been driven from the 


field by the case-book. 


Professor Kales, however, assumes that the merits of text-book 


and case-book are no longer an issue and goes on to stir up controversy over the next step 


in the evolution of the case-book. 
make an interesting discussion. 


ADMIRALTY. (Action for Death on the 
High Seas.) ‘‘ Enforcement of a Right of 
Action Acquired under Foreign Law for 
Death upon the High Seas,” by G. Philip 
Wardner, Harvard Law Review (V. xxi, p. 75). 
Conclusion of an article begun in the previous 
number and noted in the December GREEN Bac. 


BIOGRAPHY. ‘‘ Pelatiah Webster — The, 
Architect of Our Federal Constitution,’ by 
Hannis Taylor, Yale Law Journal (V. xvii, p. 
73). ‘‘ All the world,” says Mr. Taylor, 
‘ understands in a vague and general way that 
certain path-breaking principles entered into 
the structure of our second Federal Constitu- 
tion of 1789, which differentiate it from all 
other systems of federal government that 
have preceded it. M. de Tocqueville gave 
formal expression to that understanding when 
he said: ‘This constitution, which may at 
first be confounded with federal constitutions 
that have preceded it, rests in truth upon a 
wholly novel theory which may be considered a 
great discovery in modern political science.’ ”’ 

The credit for originating this wholly novel 
theory Mr. Taylor claims for Pelatiah Webster, 
a Philadelphia merchant born at Lebanon, 
Conn., in 1725, and graduated at Yale College 
in 1746. In 1783 he published at Philadelphia, 
‘““A Dissertation on the Political Union and 
Constitution of the United States of North 
America,’’ which is declared to contain the 
first expression by any one of the four novel 
ideas which differentiate our federal system 
from all which have preceded it. These ideas 
are: (1) a federal government operating 


directly on the citizen instead of upon the 





His article and Professor Wambaugh’s adverse comment 


state as a corporation; (2) the division of the 
federal head into three departments, legisla- 
tive, executive and judicial; (3) the division 
of a one-chamber federal assembly into two 
chambers; (4) the principle that all powers 
not specially delegated to the federal govern- 
ment are reserved to the states. 

Mr. Taylor declares that the four plans 
presented to the convention embodying these 
ideas had simply taken the theory expressed 
by this pamphlet. A memorial embodying 
these facts is to be presented to Congress dur- 
ing the present session in order to call public 
attention to the achievement of the author of 
the pamphlet of 1783. 


BIOGRAPHY. ‘Lord Young,” by the 
Hon. Lord (Chas. J.) Guthrie, The Juridical 
Review (V. xix, p. 209). An appreciation of 
the eminent Scotch judge, who died last May. 


BIOGRAPHY. ‘Sir George Mackenzie of 
Rosehaugh,”” by George B. Young, The Juri- 
dical Review (V. xix, p. 266). A short 
account of the able Scotch lawyer of the 
seventeenth century who as King’s Advocate 
earned the title of ‘‘ The Bloody Mackenzie,”’ 
by his prosecution of the Covenanters. 


CONFLICT OF LAWS (Nationality in Turkey.) 
“De l’Autorité Compétente pour Statuer en 
Turquié sur les Questions Relatives 4 la Nation- 
alité et des Conflits de Lois en Matitre de 
Nationalité,” by E. R. Salem, Revue de Droit 
International Privé (V. III, p. 654). Conclu- 
sion of a discussion of the proper tribunal to 
decide questions of nationality in Turkey and 
of questions of conflict of laws relating thereto. 
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CONFLICT OF LAWS (Renvoi). ‘‘ La Theorie 
du Renvoi,’”’ by A. Lanié, in the Revue de 
Drow International Privé (V. III, p. 43) con- 
tinues a discussion of the renvoz theory that 
is to be still further continued. 


CONFLICT OF LAWS (Revision of the French 
Civil Code.). ‘‘ Questionnaire sur de Droit In- 
ternational Privé soumis 4 la Commission de 
Revision du Code Civil,” by André Weiss, 
Revue de Droit International Privé (V. III, p. 
641). A revision of the French Code Civil is 
being considered by a commission. Professor 
Weiss’ article is a long series of suggestions of 
points to be considered in regard to the private 
rights a foreigner in French territory may 
claim, what law shall govern in cases of con- 
flict, and the effect of foreign judgments. 


CONFLICT OF LAWS (Jurisdiction.). ‘‘ La Des 
mande en Justice Envisagée dans les Rapport- 
la France avec les Pays Etrangers,” by 
Jules Valery, Revue de Droit International 
Privé (VIII, p. 699). Conclusion of an article, 
the first installment of which was noticed in 
the June GREEN Bac, discussing the present 
methods of bringing action in a French court 
against an opponent another 
country or in another country’s court against a 
person domiciled in France, and suggesting re- 
forms in procedure to secure jurisdiction. 


domiciled in 


CONSTITUTIONAL LAW. ‘ Constitutional 
Nationalism,’”’ by Hannis Taylor, 
Law Review (V. xli, p. 892). 


American 


CONSTITUTIONAL LAW. “ Federal and 
State Constitutional Domains,” by F. L. Stow, 
Commonwealth Law Review (V. v, p. 3). 


CONSTITUTIONAL LAW. ‘ Federal Inde- 
pendence in Construction of State Law 
Likened to a Grain of Mustard Seed,” by N. 
C. Collier, The Law (V. v, p. 358). 


CONSTITUTIONAL LAW. ‘“ The Applica- 
tion%of Judicial Remedies in the Regulation of 
Railway Rates by Public Authority,’ by Fred 
K. Nielsen, Central Law Journal (V. Ixv, p. 
385). 


CONSTITUTIONAL LAW. ‘‘ The Constitu- 
tionality of Employer’s Liability Acts as 
applied to Street Railways,’”’ by G. W. Payne, 
Central Law Journal (V. 1xv, p. 410). 





CONSTITUTIONAL LAW. (Judicial Power.) 
“‘ The Courts and the People,” by John Wood- 
ward, Columbia Law Review (V. vii, p. 559) is 
an extremely well written defence of the power 
of the courts to declare laws unconstitutional 
as in theory well calculated to protect the 
rights of the people against encroachments 
of the executive and legislative branches, 
and as having in practice worked to that end. 
It is accepted as fundamental that this power 
is given by the constitution and recent attacks 
on that idea are referred to, although not by 
name, so as to show Judge Woodward’s total 


disagreement with their arguments and 
tendencies. 
CONSTITUTIONAL LAW. (Oklahoma.) 


“The Constitution of Oklahoma ”’ by John A. 
Faulée, Michigan Law Review (V. vi, p. 105). 
A short article reviewing the salient features 
of the cx mstitution of the new state. 

“At the outset, one familiar with the con- 
stitution of the older states will be struck by 
the length of the Oklahoma document. It 
consists of ninety-four pages, closely printed, 
containing about 100,000 words, making it 
the longest of the state constitutions. The 
size of the constitution is of itself evidence 
that than 
sidered constitutional matter in earlier days, 
and further shows that it 


it contains much more was con- 


examination in- 


cludes a large amount of detail similar to 
statutory provisions; and this is indeed 
recognized by provisions authorizing the 


legislature to alter many sections of the con- 
stitution by statute. 

‘The length and detail of the constitution 
is further an evidence of its most striking 
characteristic, which is 


illustrated in many 
other ways,—the tendency towards the 
forms of direct democratic government, in 


contrast with the representative ideal that 
has hitherto prevailed. The constitution is 
itself a considerable code of laws enacted by 
popular vote; and by its elaborate provisions 
closely limits the sphere of action of all public 
officials. This tendency towards direct demo- 
cratic government is also shown by the long list 
of elective officers, by the requirement for a 
mandatory direct nomination law, and, above 
all, by the provisions for the popular initiative 
and referendum on all matters of state and 
local legislation. 
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CONSTITUTIONAL LAW. (The Rate Bill.) 


“Constitutional Aspects of the Senatorial 
Debate Upon the Rate Bill,”” by James Wal- 
lace Bryan, American Law Review (V. xli, p. 
801). A long and interesting review of the 
questions raised in the debate before the final 
passage of the Hepburn-Dolliver bill. 


CONSTITUTIONAL LAW. (Suits Against 
States.) ‘‘ Suability of States by Individuals 
in Courts of the United States,” by Jacob 
Trieber, American Law Review (V. xli, p- 
845). Reviewing the decisions of the Supreme 
Court which finally settled that a suit by a 
private citizen would not be sustained if a 
state, although not a party on the record, 
were the real defendant, and the decisions as to 
when an action is in reality against a state. 

CONTRACTS. ‘Contracts in Restraint of 
Trade,” by N. W. Hoyles, Canadian Law 
Times (V. xxvii, p. 673). 


CORPORATIONS. ‘‘ Corporations and the 
States,” by Thomas Thacher, Yale Law 
Journal (V. xvii, p. 98). A three-page 


article developing the idea that if the fiction 
that incorporation is the creation of an artificial 
being is not allowed to obscure the fact that 
it is merely giving an association of persons 
the privilege of being regarded as a person 
distinct from its members, “‘ it is easy to see 
that there need be no substantial distinction 
between foreign and domestic companies with 
respect to the power of control of each state 
within its bounds. If it be borne in mind 
that incorporation simply gives a privilege 
to a body of men, and that such privilege 
given by one state cannot operate in another, 
it is clear that the privilege may be made 
subject to conditions, including the power to 
regulate the enjoyment of it, in like manner, 
whether such body of men has elsewhere been 
given a like privilege or not, or, in other words, 
whether the corporation is foreign or domestic. 

‘* One obvious conclusion is, that the argu- 
ment that national control of corporations is 


necessary because a state is powerless as to | 


corporations of other states doing business 
within its boundaries, rests upon a purely 
fictitious foundation.” 
CORPORATIONS. “Public Utility 
porations in General,” by J. B. 
American Law Review (V. xli, p. 


Cor- 


Whitfield, 
870). A 








| Company in which Judge 





public service corporation in the state. 

CRIMINAL LAW. “Cruel and Unusual 
Modes of Punishment,” by R. L. McWilliams, 
Law Notes (V. xi, p. 169). 

CRIMINAL LAW. ‘Right of an Officer 
to Arrest Without a Warrant,” by Hon. John 
F. Geeting, Law Register (V. xxvii, p. 848). 

CRIMINAL LAW. ‘“ The Unwritten Law,” 
by ‘“ Rusticus,” Canada Law Journal (V. 
xliii, p. 764). 

EQUITY. ‘Courts in Equity —in Cases 
of Nuisances Committed by Riparian Owners,” 
by F. Beecher, Central Law Journal (V. Ixv, 
Pp. 430). 

EXECUTORS. ‘Certain Points in Connec- 
tion with the Devolution of Estates Act,” 
by F. P. Betts, Canada Law Journal (V. xliii, 
P- 753). , 

FICTION. In the December Reader, Brand 
Whitlock under the title of ‘‘ Fowler Brunton, 
Attorney at Law” (V. xi, p. 1), in the guise 
of a story gives a popular account of the pass- 
ing of the old time general practitioner and 
the rise of the corporation lawyer. 


HISTORY. ‘‘ A Memorial in Behalf of the 
Architect of Our Federal Constitution, Pelatiah 
Webster,”’ by Hannis Taylor. 

INTERNATIONAL LAW. “ The Net Result 
at the Hague,’”’ by David Jayne Hill, Decem- 
ber Review of Reviews (V. xxxvi, p. 727). 

INTERNATIONAL LAW. (The Peace Con- 
ference.) ‘‘ The Second Peace Conference,”’ 
by A. H Charteris in The Juridical Review 
(V. xix, p. 223) notes at some length the 
effect of the fourteen draft conventions which 
have been approved by the conference. A 
subsequent paper will deal with some of the 
reasons that led to disagreement on the other 
conventions proposed. 

INTERSTATE COMMERCE LAW. ** The 
Standard Oil Fine,” by H. L. Wilgus, Michigan 
Law Review (V. vi, p. 118). An elaborate 
review of the case against the Standard Oil 
Landis recently 
imposed a fine on 1,462 counts aggregating 
$29,240,000, and of the widely circulated 
pamphlet issued by the company attacking 
Judge Landis. Professor Wilgus upholds the 
action of the court. In regard to the effort 
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of the pamphlet to lay the blame upon a sub- 
ordinate rate clerk in the railroad he says it 
‘“‘adds neither dignity nor credence to the 
claim. It will be difficult for the defendant 
to convince the public that there has been a 
general conspiracy among subordinate rail- 
road rate clerks throughout the country for 
the past twenty years to persecute it by forcing 
upon an unwilling and innocent beneficiary 
having expert traffic managers, secret and 
discriminatory rates in its favor without its 
consent and connivance.’’ 

JURISPRUDENCE. ‘An Illustration of 
Legal Development — The Passing of the 


Doctrine of Riparian Rights,” by Ralph H. | 


Hess, American Political Science Review (V. 
ii, p. 15). Written from the standpoint of a 
student of institutions rather than of a lawyer, 
this is in an interesting article on the process 
by which in the arid and semi-arid West the 
common law doctrines of the rights of riparian 
proprietors to the use of water have been 
supplanted by the doctrine that prior appro- 
iriation of the water gives the right to continue 
the use. 

JURISPRUDENCE. ‘An Introduction to 
the Law,” by Hon. Benjamin F. Washer, Law 
Register (V. xxvii, p. 816.) 

JURISPRUDENCE. ““Die Kunst der 
Kechtsanwendung zugleich ein beitrag zur 
methodenlehre der geisteswissenschaften,’’ by 
Dr. Jur Lorenz Briitt Gerichtsassessor in 
serlin. J. Guttentag, Berlin, 1907. 


JURISPRUDENCE. In the December 
Van Norden magazine (V. ii, p. 27) Professor 
Munroe Smith writes of ‘‘ Statute and Judge 
Made Law ”’ from the point of view of a pro- 
fessor of comparative jurisprudence. He con- 
tends that the flexible growth of law through 
judicial decisions slowly but surely adapting 
itself to change in economic and social condi- 
tions is more effective than the spasmodic and 
unscientific work of our legislatures. 


JURISPRUDENCE. ‘‘ Methods Followed 
in Germany by the Historical School of Law,”’ 
by Rudolf Leonhard, Columbia Law Review 
(V. vii, p. 573). This address at the opening 
exercises of the Columbia School of Law 
points out as mistakes, now recognized as 
committed in Germany by the Historical 
School of Law, the subordination of law to 





history and philology and the conflict between 
Romanistic and Germanistic lawyers arising 
from the separation of the Roman and German 
legal studies. The first led to the ignoring 
of practical matters, the second to a mis- 
understanding of the real process of evolution 
of the modern German law. 


JURISPRUDENCE. “The Relation of 
Judicial Decision to the Law,”’ by Alexander 
Lincoln, Harvard Law Review (V. xxi, p. 120). 
To the ‘ legal fiction that law is an existing 
entity which is interpreted by the courts,” 
Mr. Lincoln applies ‘‘ some of the tests of com- 
mon sense and ordinary experience’’ with 
the result of producing a well written and 
instructive article on a much discussed theme. 
His conclusion is ‘‘ that by the rendering of 
judicial decisions the courts do make law, 
both in so far as they declare what in a certain 
situation are the legal rights and duties of the 
parties before them, thereby promulgating 
the law which is applicable to the particular 
case, and in so far as their decisions operate 
as sources of law, which serve as precedents 
for subsequent decisions. In the latter aspect 
judicial decisions become laws as we have de- 
fined them, while in the former aspect they 
are to be viewed not as general rules of law, 
but rather as edicts having only a particular 
application. 


‘““We must also conclude that the fiction 
that law is a complete existing entity which 
is merely interpreted by the courts, as well as 
the related fiction that every act at the time 
of its commission is governed by existing law, 
is not an accurate or correct expression of 
the truth. The law as an abstract entity is 
in truth nothing more than the sum of all the 
sources of law actually in existence, together 


with the potential changes and additions 
which may occur from future legislative 
enactments and judicial decisions. Those 


sources of law are undeniably interpreted by 
the courts, but at the same time the courts 
also make new law in the manner above 
described. The law governing a particular 
case, on the other hand, consists of the sources 
of law which may be applicable to it as declared 
by the court which decides the case. While 
any one may have an opinion as to how the 
case should be decided, the legal rights and 
duties are not determined, and the law, there- 
fore, is not known until the court has passed 
upon it. To say, then, that the law pre- 
viously existed, and therefore is not made by 
the courts, is entirely unsound. 
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‘The errors which these fictions have 
introduced have had one important practical 
effect in that they have caused the Supreme 
Court of the United States, in the decisions 
to which we have before alluded, in effect to 
neglect the decisions of the state courts on the 
ground that they wrongly interpreted the 
law, in cases where, as a court of the United 
States, it was bound by the Judiciary Act of 
1789 to respect the laws of those states. The 
tremendous mistake which the court has 
thereby made and its results are clearly 
pointed out by Mr. Justice Field in his dissent- 
ing ‘opinion in Baltimore & Ohio R. R. Co. v. 
Baugh. The ordinary practice, however, of 
courts which follow the common law is other- 
wise, since in cases where the law of a certain 
jurisdiction becomes material, the decisions 
of its courts are held to be conclusive as an 
authority or source of law. 

‘* Instead, then, of being a complete and 
unchangeable body or entity law is something 
incomplete and imperfect, but containing a 
wonderful power for adaptability and growth. 
It is true that law in the abstract can be 
applied to every case, since every case must 
be decided. The conclusion is not, however, 
that law is already complete, but that law is 
made in order to decide the case. The system 
is complete because of the fact that judges 
can and do make law, and so the system can 
be applied to all possible new circumstances. 
Judges do not enact laws as a legislature does, 
nor do they act arbitrarily, but they do make 
laws indirectly in the course of giving their 
decisions, and since they must decide a case 
in one way or the other, they cannot avoid 
so doing.” 

LEGAL EDUCATION. ‘Systems in Legal 
Education,” by John Wurts, Yale Law Journal 
(V. xvii, p. 86). This address by one of the 
Yale Law School professors, expresses the 
speaker’s preference for the text-books schools’ 
modern ‘‘ concentric system.” 


‘“In the first stage, under this system, the 
law student is put through a course of elemen- 
tary law which covers practically the whole 
range of municipal law, both substantive and 
adjective. . The second stage is a repeti- 
tion of the first, but in a circle of much greater 
radius. The student takes up the application 
of the rules of law in all but the most difficult 
branches. Text-books are the basis of the 
work done and these are supplemented by 
discussion in the class-room and by the study 
of leading cases which have been carefully 
selected, not with a view to inductive study, 
but for the purpose of illustrating the prop- 
ositions of the text with authoritative decisions 
of what the law now is. 





‘* And the work of the third stage is in still 
larger concentric circle. Except in some 
non-technical subjects, the work is now mainly 
carried on by means of cases, and the inductive 
system is applied in all its rigor. 

‘“ The supposed merits of this system of 
instruction, which, in the minds of its advo- 
cates, give it superiority over the case system, 
are that the interest of the student is aroused 
sooner and he finds himself more promptly 
in receipt of dividends from his investment. 
The method of study is far less intensive and 
in some of its phases the work is more evenly 
divided between the student and the instruc- 
tor. This not only allows the addition of 
technical subjects to the curriculum, permit- 
ting a broader field to be covered, but leaves 
the time and the strength for advanced 
courses in comparative jurisprudence, Roman 
law, international law, diplomacy, and econo- 
mics, with all their mellowing and harmonizing 
effects. What the student has lost in acute- 
ness of mental vision, which the case system 
would have given him, he has gained in the 
actual amount of law that he knows and 
breadth of view.” 


LEGAL EDUCATION. (Suggested Change in 
Case Books.) ‘‘ The Next Step in the Evolu- 
tion of the Case-Book,” by Albert M. Kales, 
Harvard Law Review (V. xxi, p. 92). ‘‘ This 
article assumes that the comparative merits 
of the case-book and the text-book methods 
of teaching law are no longer an issue in legal 
education. It assumes, that the case- 
books, as represented by those in use at the 
Harvard Law School, have driven the text- 
book pretty much out of existence as a means 
of instruction. What, then, is to be the 
next radical step in their evolution? It is 
the purpose of this article to maintain that in 
the older and moreimportant jurisdictions of the 
United States there is a legitimate and increas- 
ing demand for instruction in first-class law 
schools by case-books arranged, so far as 
topics are concerned, upon the lines of the 
present Harvard Law School case-books, but 
composed as far as practicable of cases from 
the particular jurisdiction, with the end to 
present an accurate exposition of the law in 
force at the present day in that jurisdiction. 
Such a demand will, it is believed, dictate the 
next radical step in the evolution of the case- 
book itself.’’ Professor Kales vigorously is 


also, 


advancing his idea, which is essentially an 
advocacy of the desirability of law schools 
devoted chiefly to the law of particular states. 
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Professor Eugene Wambaugh, in a note 
appended, takes issue with Professor Kales, 
points out that the lawyers of the country 
are not really inefficient, and, whether edu- 
cated by case-book or text-book, have been 
trained on the theory that American law is 
really one science and that the peculiarities of 
local decisions are not to be emphasized for 
students. Further the differences of local 
courts are declared not to be so great as Pro- 
fessor Kales estimates,— in fact a gap to be 
bridged for students’ purposes, by a very few 
pages, —and this gap is likely to be narrowed 
by the desire for uniformity and the 
ing knowledge of 


grow- 
outside decisions. More- 
over the student cannot really predict where 
he will spend his professional life, and he 
knows if he has appreciable success he will 
deal with business in all parts of the United 
States. 

‘There are other practical reasons opposed 
to Professor Kales’ suggestions that local law 
should be made the basis of the law school’s 
regular work; but by this time it ought to be 
apparent that the real difficulty is the conflict 
of Professor Kales’ suggestion with the history 
of law and with its probable future. Nor does 
Professor Kales’ suggestion gain weight from 
his conception that, as all other persons con- 
cede the necessity of gaining acquaintance 
with local law, his plan differs in emphasis 
only. In his presentation of the educational 
value of local law he goes to such an extreme 
that he has no common ground, even by way 
of compromise, with those who hold the usual 
belief that, though local law should not be 
wholly ignored, the ordinary instruction, in 
the law school should be based upon general 
law, and that the student’s systematic work 
with local statutes and local decisions should 
be undertaken merely by way of a supple- 
ment upon completing each subject, or by 
way of a comprehensive review of the whole 
law just before or just after admission to the 
bar.” 


LEGAL EDUCATION. (Law Degrees.) 
“American Law School Degrees,’’ by James 
Parker Hall, Michigan Law Review (V. vi, p. 
136). 

“Last August, at the annual meeting of 


the American Bar Association, the committee 
on legal education made a report proposing 





that the Association should recommend to 
the various state legislatures the adoption of 
certain rules suggested by the committee to 
secure uniformity in law degrees. These 
rules provided that an L. B. should be con- 
ferred by law schools maintaining a two years 
course; an LL.B. for three years of legal 
study; an LL.M. for four years, of which one 
should be post-graduate; and a D.C.L. or J.D. 
for five years, of which two should be post- 
graduate. None of these degrees was to be 
conferred upon other terms than those spec- 


ified. A minority of the committee dissented 
from the report. Consideration of it was 
postponed by the Association. The year 


before, this committee had made a substan- 
tially different report upon the same subject. 

In the main, this latest report appears to be 
governed by the principle that substantial 
distinctions in legal education should be 
marked by appropriate distinctions in law 
degrees. Granting the excellence of this 
principle, it seems to the writer that the 
committee has departed from it in failing to 
approve the use of J.D. as a first degree in law 
by those schools that regularly require a 
college education for admission. The dis- 
tinctions recognized in the report are all based 
upon the length of time spent in legal study. 
Another distinction, based upon the extent 
of preparation for legal study, is at present 
even more important than some of those 
recognized by the committee, and this the 
majority ignores.”’ 


“If the committee on legal education 
renews its suggestions for uniform law degrees 
next year, it is to be hoped that it will recog- 
nize the useful possibilities of the J.D. degree 
in indicating a college preparation for legal 
study, and that it will adopt a more liberal 
attitude toward a practice that at least may 
claim toleration as a promising experiment. 
Only thus are advances made in both the form 
and substance of educational methods.  Fail- 
ing this, the Bar Association should certainly 
refuse to recommend legislation upon a matter 
relatively so unimportant and concerning 
which such disagreement exists among those 
chiefly interested. It is hardly likely that 
any state legislature would enact such a 
prohibition as is suggested, against the vigor- 
ous protest of even a single reputable law 
school within its borders, and the Association 
may wisely reserve its influence for measures 
promising more real benefit as well as greater 
prospects of success.” 


LEGISLATION. New York State Library 
Year-book of Legislation, 1906, edited by 
Robert H. Whitten, Sociology Librarian, 


State Education Department, Albany, 1907. 
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MORTGAGES. ‘“ Clogging the Equity of 
Redemption,” by N. S. Natesan, Allahabad 
Law Journal (V. iv, p. 301). 

NORTHERN SECURITIES DECISION. ‘‘ The 
Present Status of the Northern Securities 
Decision,” by David Walter Brown, Columbia 
Law Review (V. vii, p. 582). The Northern 
Securities decision and later ones interpreting 
it make the following propositions law under 
the Sherman Anti-Trust Act: 

“(r1) Any restraint upon interstate trade 
and commerce, whether reasonable or not, is 
obnoxious to the act. 

““ (2) Any degree of monopoly in such 
trade or commerce, whether complete or not, 
is obnoxious to the act. 

‘* (3) The mere unification in a single 
ownership of control over several active 
competing agencies of such trade and com- 
merce, of itself, and without any positive act 
of restraint upon competition, is obnoxious 
to the act. 

‘‘ When these principles are applied to busi- 
ness, little room is left for that initative which 
was once the boast of the American. They 
tightly fetter the development of modern 
trade; whether wisely or unwisely is not here 
the question. Attention is directed only to 
the contrast between these principles and the 
freer conditions under which the United 
States grew. To the thoughtful student of 
American history, therefore, the decision in 
the Northern Securities Case seems to be the 
judicial declaration of a great change in the 
environment of American democracy. It 
seems to be the definite announcement that 
the period of development of a new land, 
during which the freest exercise of individual 
sagacity was needed and applauded, is over; 
that in its stead has come the period of con- 
servation, of crowded competition between 
individuals upon a land already so occupied, 
that there is no longer room for the large 
exercise of individual powers; that the capaci- 
ties of an individual are no longer to be 


measured by their results upon the develop- 
ment of the land, but by the obstacles they 
seem to oppose to the well being of other men 
also in the land. According to most political 
philosophy, the earlier condition was that in 
which democracy might thrive, the latter that 
in which it has never yet existed long.” 





PATENT LAW. ‘“ Patent Law,’ by Ed- 
mund Wetmore, Yale Law Journal (V. xvii, 
p. tor). A short general article on patent 
law, calling attention to the need of reducing 
the expense of infringement suits and of 
establishing a national court of patent appeal. 

PRACTICE. In the Saturday Evening Post 
of October 26 (V. clxxx, p. 12), is a very 
sensible and unusually specific account by an 
anonymous author of the financial problems a 
young lawyer faces while trying to build up a 
practice, entitled, ‘‘ The Young Lawyer.” A 
second article on lawyer’s fees is to follow. 

PRACTICE. ‘ Oral Argument,” by Orrin 
N. Carter, Illinois Law Review (V. ii, p. 138). 


PRACTICE. ‘“‘ Preferences,’’ by George I. 
Wooley, Bench and Bar (V. xi, p. 53). 
PRACTICE (Scotland). “The Sheriff 


Courts’ (Scotland) Act, 1907,”’ by J. M. Lees, 

The Juridical Review (V. xix, p. 258). 
PROPERTY. ‘‘ Vendor and Purchaser,”’ 

Anon., Canadian Law Times (V. xxvii, p. 725). 


PROPERTY. ‘ The Registration of Land 
Titles under the Torrens System,” by W. F. 
Meier, Central Law Journal (V. lxv, p. 449). 


PROPERTY. ‘‘ Vested and Contingent 
Future Interests in Illinois,” by Albert Martin 
Kales, Illinois Law Review (V. ii, p. 301). 

PROPERTY. (Execution of Power.) 
“* Gifts of Life-rent under Powers of Appoint- 
ment,” by John S. Mackay, The Juridical 
Review (V. xix, p. 245). A discussion of the 
principle and of the Scotch cases where, funds 
having been placed in trust for a parent in 
life-rent and his children in fee with power 
in the parent to divide the fund among the 
children, the parent attempts to give a child 
a life-rent of a share and the fee to the child’s 
issue. The gift of the fee to the issue is ultra 
vires clearly, because the issue are not objects 
of the power. The cases are conflicting as to 
whether the gift of life-rent is valid. On 
principle the author thinks it is valid, and 
that it is immaterial whether the fee has been 
validly appointed or left to go as in default of 
appointment or given to persons who are not 
objects of the power. 

PROPERTY (New York). ‘* Powers of 
Sale as Affecting Restraints on Alienation,”’ 
by Frederick Dwight, Columbia Law Review 
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(V. vii, p. 589). A discussion of New York 
cases interpreting the state statute limiting 
restraints on alienation. 


PUBLIC POLICY. ‘“ Assailing the Judi- 
ciary,’ by H. Gerald Chapin, American 
Lawyer (V. xv, p. 523). 


PUBLIC POLICY. “State Regulation of 
Public Utilities,’ by William S. Jackson, 
Law Register (V. xxvii, p. 832). 

RAILROADS. ‘“A Fundamental Defect 
in the Art to Regulate Interstate Commerce,”’ 
by Charles A. Prouty, American Lawyer (V. 
XV, Pp. S26). 

SURETYSHIP. ‘“A Hand Book of the 
Law of Suretyship and Guaranty,” by Frank 
Hall Childs, West Publishing Company, St. 
Paul, 1907. Price, $3.75 net. This is a 
valuable addition to the well-known Horn- 
book Series thoroughly indexed, carefully 
annotated and intelligently condensed. The 
last quality deserves especial commendation 
in a time of unnecessary and expensive dis- 
tention of standard text books. This work 
does not purport to give an exhaustive citation 
of cases but affordsa clear statement of prin- 
ciples for the preparation of students and the 
guidance of practitioners on a highly technical 
and difficult subject. 


TAXATION. In the November Quarterly 
Journal of Economics (V. xxii, p. 128), is a 
summary of the ‘‘ Massachusetts Inheritance 
Tax of 1907,” by Professor F. W. Taussig. 

TORTS. (Spanish System.) ‘‘ The Position 
of the Law of Torts in the Spanish System,”’ 
by Clyde A. De Witt, Michigan Law Review 
(V. vi, p. 136). Our government’s policy of 
interfering as little as possible with the local 
laws and institutions of Porto Rico and the 
Philippines has made it necessary for lawyers 
practicing in those jurisdictions to familiarize 
themselves with both our and the Spanish 
systems. In cases which have recently arisen 
involving the question as to the extent to 
which the civil courts of Spain compel the 





redress of private wrongs the most divergent 
opinions have been expressed, varying from 
the extreme of holding that, properly speak- 
ing, there is no Spanish tort law, to the opposite 
extreme of maintaining that the civil courts of 
Spain have as complete jurisdiction in matters 
of private wrong as have the civil courts of 
our own country and England. 

The author gives some examples of the 
different views. His (for 
which he gives reasons) are: 

““(1) The Spanish system recognizes pri- 
vate wrongs arising independently of contract. 

**(2) It divides these into 
classes, viz.: 

**(A) Those in which the author is criminally 
responsible, and (B) those in which he is not. 

“(A) Of those in which the author incurs 
criminal responsibility. 

‘““(1) The injured party may and usually 
does rely on the prosecutor to recover his 
damages for him, it being the 
duty to do so in the absence of express waiver 


own conclusions 


wrongs two 


prosecutor’s 


or renunciation by the party injured. 

‘‘(2) The injured party, in the absence of a 
pending criminal action, may institute a civil 
action himself in the civil this 
action can be prosecuted to judgment and 
any 


court, and 
execution can be issued thereon without 
conviction of the offender. 

**(3) If a penal action is begun after the 
civil action has thus been instituted, the civil 
action is suspended until the criminal action 
is terminated by final sentence. 

‘*(4) The injured person may himself insti- 
tute the penal action, and in such cases he may 
and is presumed to bring the civil action with 
it, but he may renounce it or expressly reserve 
the right to bring it afterwards, if the penal 
action results in conviction. 

‘*(B) Of those in which the author is not 
criminally responsible, the civil courts take 
exclusive jurisdiction and in the award of 
damages include elements of as indefinite and 
intangible a nature as are included by our own 
courts.” 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 


Company, St. Paul, Minnesota, at 25 cents each. 


In ordering, the title of the desired case should be given as 


well as the citation of volume and page of the Reporter in which it is printed.) 








BANKRUPTCY. (Discharge of Debts Created 
in Fiduciary Capacity.) N. J. Ct. of Ch.— 
Whether a debt is created in fiduciary capacity so 
as to be affected by a discharge of the debtor in 
bankruptcy is a question frequently arising in 
bankruptcy cases. One of the recent decisions 
on this subject is Haggerty v. Babkin, 66 Atl. 
Rep. 420. Plaintiff's intestate and defendant 
had entered into an agreement to form a partner- 
ship, plaintiff’s intestate to put in $500 as capital 
and defendant to furnish the experience for the 
business. Almost immediately after the $500 
was turned over to defendant and before the writ- 
ten partnership agreement was signed, plaintiff’s 
intestate fell sick and died. Subsequently de- 
fendant went into bankruptcy and obtained a 
discharge, which he set up in bar to the claim of 
complainant. The court gives an elaborate dis- 
cussion of what constitutes a fiduciary capacity 
under the bankruptcy law and cites numerous de- 
cisions from text book writers. Money is said to 
be ‘“‘ received or detained by one from another in 
a fiduciary capacity when in the mind of the person 
handing the money to the other, as such mind is 
known to that other, it does not become the abso- 
lute money and property of that other to do with 
as he chooses as his own money, but is received 
by him for a particular purpose in which a person 
or persons other than the person receiving it is or 
are interested.’’ It was held in this case that the 
debt created was not discharged by the bank- 
ruptcy proceedings. 


BANKRUPTCY. (Replevin.) Mass. — May 
replevin be maintained against a bankrupt after 
the adjudication to recover property belonging 
to a third person where nothing has been done to 
obtain possession under the bankruptcy proceed- 
ings? This question was answered in the affirma- 
tive in the case of Ayers v. Farwell, 82 N. E. Rep. 
35. The action was brought by vendors of goods 
purchased by the bankrupts; plaintiffs claiming 
that defendants entered into the contract with the 
fraudulent intention of obtaining the goods with- 
out paying for them. While recovery was denied 


in this instance on the ground that no fraud was 





shown, the court ruled that the simple fact of 
adjudication in bankruptcy would not bar the 
action where nothing had yet been done by the 
trustee or any one acting under authority of the 
Federal Court toward obtaining custody of the 
property. 


When a Court, State or Federal, has once ‘taken 
into its jurisdiction property, no Court except one 
having supervisory control has a right to interfere 
with or change such possession. Therefore, if the 
trustee in Bankruptcy once has taken into his pos- 
session property, no creditor may maintain an action 
of replevin in a State Court to recover such property 
except with the consent of the Bankruptcy Court. 
This was laid down in a well considered case by the 
Supreme Judicial Court of Maine, Crosby v. Spear, 
98 Me. 542, although, previously, the opposite doctrine 
was laid down by the Supreme Court of New Jersey 
in Cook v. Scovel, 68 N. J. L. 484. In this case the 
Court sustained the Jurisdiction of a State Court in 
an action of replevin against a trustee in bankruptcy 
who had the goods in his possession. There are sev- 
eral decisions in the United States Courts in agreement 
with the Maine decision. See: Re Russell & Bir- 
kett, ror Fed. 248; Matter of Grissler 136 Fed. 754; 
White v. C. H. Loerb, 178 U. © 542. 

If the trustee in bankrupt. y, however, upon de- 
mand of an adverse claim, refuses to deliver property 
in his possession to such claimant the claimant may 
sue the trustee in bankruptcy in an action of trover 
in a State Court to recover the value of the property 
converted. In Re Kanter & Cohen, 121 Fed. 984. In 
Re Spitzer, 130 Fed. 879. In Re Merten, 147 Fed. 182. 

Lee M. Friedman 


CARRIERS. (Validity of Conditions in Passen- 
ger Tickets.) U.S. Cir. Ct. E. D. of Va. — The 
provision of the Interstate Commerce Law requir- 
ing publication by carriers of schedules of rates and 
statements of ‘‘ all privileges or facilities granted 
or allowed ’’ was considered by Judge Waddill in 
the case of B. & O. R. Co. v. Hamburger, 155 Fed. 
Rep. 849, with reference to its application to re- 
strictions in tickets making them non-transferabk 
Bills in equity were brought by plaintiff railroad 
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companies to restrain defendants from dealing in 
tickets issued for passage to and from the James- 
town Exposition. Defendants set up as a defense 
that the non-transferable clause was invalid be- 
cause not referred to in the published schedule and 
statement relative to rates. The court held the 
defense good and as against the contention of com- 
plainants that defendants being purchasers with 
knowledge of the limitations, were not in position 
to avail themselves of any illegality in the tickets, 
said that ‘‘ defendants are not seeking any relief 
it the hands of the court and the complainants 
innot escape the consequences of weakness in 
1eir own case by relying on any disability that 
lav or may not attach to the defendants.” 


CARRIERS. (False Representation of Shipper.) 
i. ¥. Sup. Ct. — In Hanna v. Pitt & Scott, 106 N. 

Supp. 145, the court passes on a question of the 
ibility of a shipper of goods for which it was un- 
ble to find any precedent. The complaint alleged 
at defendant had delivered to complainant’s 
signor for shipment, a piece of machinery which 
vether with the packing weighed more than nine- 
en thousand pounds, under representation that 
the entire weight would not exceed nine thousand 
pounds; that owing to defendant’s misrepresenta- 
tion as to weight, plaintiff's assignor, a steamship 
company, attempted the unloading with ma- 
chinery inadequate to stand the strain of such an 
enormous weight and in consequence thereof, 
broke and injured a stevedore to whom the steam- 
ship company was obliged to pay damages. The 
present action was instituted against the shipper 
for the recovery of the sum paid. 

The court referred to some cases in which the 
principle is announced that a shipper is bound to 


time in order to test whether the rates prescribed 
would yield a reasonable compensation. 

The validity of the lowa law came before Judge 
McPherson also. His decision is reported in 155 
Fed. Rep. 226, under the title Poor v. Iowa Cent. 
Ry. Co. In that case the bill was filed by stock- 
holders against the railroad companies to restrain 
putting the rates into effect, and the court held 
that under the showing made it did not sufficiently 
appear that proper demand had been made upon 
the corporate officers prior to institution of the 
suit, as required by Equity Rule 94. 

The North Carolina law was the bone of conten- 
tion in the habeas corpus proceeding before Judge 
Pritchard, in Ex Parte Wood, 155 Fed. Rep. 190. 
Petitioner was convicted in the state court of 
violating the rate law and sentenced to imprison- 
ment. He then applied to the Federal Court for 
release. It appears from the opinion that some 
time prior thereto suits had been instituted in the 
Federal Court to restrain the enforcement of the 
rates prescribed, on the ground that they were 
confiscatory. 





A restraining order had been issued 
and was still in force when petitioner was con- 
victed. Judge Pritchard discharges the peti- 
tioner, vigorously defends the jurisdiction of his 
court, and states his intention to use all power at 
The 


for each violation 





hand to see that its mandates are obeyed. 


law provides a penalty of $500 
and for imprisonment of agents and employees 
found guilty. Passing to consideration of the 
merits, it was held that one section was invalid 
as a denial of equal protection of laws by imposition 
of such extreme penalties as to practically close 
the courts against plaintiff in case it desired to 
contest the validity of the statute. 

A short time after the above decision was ren- 





notify the carrier of any inherent dangerous quali- 
ties in goods shipped, but said that in this instance, 
the bulk and weight of the shipment was as open 
and obvious and as easy to determine by the 
carrier as by the shipper and denied recovery. 


CARRIERS. (Validity of Rate Laws.) U. S. 
C. C. — Beginning with the litigation leading up | 
to the decision by Judge McPherson in the Circuit | 
Court for the Western District of Missouri in St. 
Louis & S. F. R. Co. v. Hadley, 155 Fed. Rep. 220, 
a series of attacks has been made in the Federal | 
Courts on the railroad rate legislation of Missouri, | 
lowa, North Carolina, Alabama and Minnesota. | 

In the case referred to above, an injunction was | 
asked restraining enforcement of the state law. | 
Defendants contested the jurisdiction of the Fed- | 

| 
| 
| 


| 
| 
| 


eral Court, but their contention was not sustained. 
The court referred to the numerous and intricate 
questions involved, and refused an injunction, on 


the ground that the law should be enforced for a 


dered, the injunction suit referred to came up on 
the question of continuing until final hearing the 
restraining order issued at the time of instituting 
the proceeding, and the question of the jurisdiction 
of the Federal Court was again discussed, it being 
contended that the suit was in reality one against 
the state rather than against state officers charged 
with enforcement the law. The opinion of 
Judge Pritchard, on this and other questions, is 
found in Southern Ry. Co. v. McNeill, Fed. 
Rep. 756. Numerous authorities are cited and 
the conclusion reached that the suit is against the 
state officers, and not within the constitutional 
prohibition forbidding suits against states. The 
injunction was ordered continued until final hear- 
ing, protection to the public being provided by 
requiring bonds of the railroad company to satisfy 
any recovery had against it by reason of enforce- 
ment of the former higher rates in case the new 
law should be held valid. 


of 


155 
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In a note published at the end of the opinion, it 
appears that subsequent to awarding the injunc- 
tional relief, complainants appeared and asked 
for a modification granting them the privilege of 
putting the new passenger rate into effect, stating 
that at the instigation of the governor, the state 
authorities were so harassing the company’s agents 
and employees and threatening revocation of privi- 
leges granted that it was deemed better to at once 
put the rate into effect than to rely on the pro- 
tection afforded by the injunction. The court re- 
asserts the correctness of its former decision and 
its ability to afford relief, but says that as com- 
plainant itself has asked for the withdrawal of 
protection, nothing can be done except to grant 
the modification requested. 

The Alabama ldw was considered by Judge 
Jones in Seaboard Air Line Ry. Co. v. Railroad 
Commission, 155 Fed. Rep. 792, on application 
for temporary injunction against its enforcement. 

The claim that the suit was in reality against 
the state was interposed, but the court reached the 
same conclusion as Judge Pritchard had on the 
same point in the North Carolina case. The sec- 
tion of the statute providing for forfeiture of the 
right of foreign corporations to do business in the 
state as a penalty for instituting proceedings in 
the Federal Court was considered, and held to 
violate the clause of the state constitution provid- 
ing that ‘all corporations shall have the right to 
sue and shall be subject to be sued in all courts in 
like cases as natural persons,’ and repugnant to 
the Federal Constitution as impairing the obliga- 
tion of contracts, denying equal protection of the 
law, and depriving the railroads of due process of 
law. 

As to the suggestion that the rates be put into 
effect and tried, the court says that owing to the 
scant earnings and probable deficiencies, it is not 
a case for experiment, and ‘‘ would be as reckless 
as for a physician to deny a sufficient amount of 
nourishment to a man in order to ascertain 
whether it would harm his health.”’ 
injunction was awarded on bond for payment of 


damages, excess rates, costs, etc. 

Some of the questions involved in passing on the 
Minnesota law in Perkins v. Northern Pacific Ry. 
Co., 155 Fed. Rep. 445, were similar to those noted 
in the preceding cases, and a similar conclusion 
reached on the issue as to whether the suit was 
against the state or the state officers. In this case, 
as in that of Poor v. Iowa Cent. Ry. Co., supra, the 
action was brought by stockholders, and not by 
the railroad companies themselves. The officials 
of the roads had refused to invoke the aid of the 
court and had indicated an intention to comply 
with the law, on the ground that they ran too 


. . | 
Preliminary | 


| 








great a personal risk of being subjected to severe 
punishments for disobedience. This suit is dis- 
tinguishable from the Poor case by reason of the 
stockholders having prior to the institution of the 
proceedings made demand on the railroad officials 
to take action. The court held that having done 
this, and their request being refused, they had a 
right to maintain the suit. In the course of his 
opinion, Judge Lochren takes occasion to speak of 
the manifold benefits the railroads have brought 
to the people of the Northwest, and characterizes 
certain portions of the legislation as ‘‘ a reproach 
upon the intelligence and sense of justice of any 
legislature which could enact provisions of that 
kind.”’” A preliminary injunction was awarded 
against enforcement of what is known as the ‘“‘ com- 
modity rate ’’ and denied as to the rest of the law, 
though it is said that the question as to whether 
the rates prescribed by it are compensatory may 
be determined on final hearing. 


CRIMINAL LAW. ‘(Former Jeopardy.) Ga. 
Ct. of App. — The question of former jeopardy as 
a bar in a criminal prosecution, comes up in rather 
a novel way in two cases recently decided by the 
Court of Appeals of Georgia. Fews v. State, 58 S. 
E. Rep. 64; Burnam v. State Ib. 683. In these 
cases, the court applies what it terms the ‘‘ same 
transaction test.’”’ In the first case, defendant 
was accused of shooting two different persons who 
had made no joint attack upon him and notwith- 
standing the shooting of one immediately followed 
the attack upon the other, the court said that two 
distinct crimes were committed and a conviction 
for one was no bar to a prosecution for the other. 
In the decision in the Burnam prosecution, the 
court sets out a hypothetical case in which it says 
that ‘‘if the defendant shot at A. intending to kill 
him and by reason of bad marksmanship struck 
and killed B. whom he did not intend to kill, the 
transactions, the assault with intent to murder A. 
and the actual murder of B. are legally the same. 
As intimated by this court in the Fews Case, if by 
separate shots, the defendant wounded two per- 
sons, the transaction would be single if the shoot- 
ing was done in repelling a joint assault of these 
two persons.” 


CRIMINAL LAW. (Negligence.) N. Y. Sup. 
Ct. — The sufficiency of the indictment of the 
general manager of the New York Central and 
Hudson River Railroad Company for manslaugh- 
ter, for which he was alleged to be responsible, by 
reason of failure to properly perform the duties 
devolving upon him, was considered in People v. 
Smith, 105 N. Y. Supp. 1082. It was alleged that 
he had put an incompetent and untrained engineer 
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in charge of a train and had failed to take proper 
precautions to learn the rate of speed at which it 
was safe to run on a curve on the road; that owing 
to such negligence the train was wrecked, causing 
the death of one of the passengers. It was claimed 
that in the operation of a large railroad system it 
was impossible for the manager to personally in- 
spect all the operating appliances and road-bed 
and to know the experience and carefulness of 
employees; also that if the negligence of any one 
was the proximate cause of the death, it was that 
of the engineer and not of the general manager. 
lhe court overruled the demurrer to the indict- 
ment and held it sufficient. 


CORPORATIONS. (Monopolies.) U. S. Cir. 
Ct. W. D. Mich. — A number of questions relative 
to rights of stockholders as against control of 
coporate affairs by a competing corporation are 
decided in Bigelow v. Calumet & Hecla Mining 
Co., et al., 155 Fed. Rep. 869. It appeared that 
defendant and the Osceola Company of which 
complainant was president and a_ stockholder, 
were large producers of Michigan copper com- 
cially known as “lake copper’’ and that 
ortly prior to the time set for the annual elec- 
tion of officers by the stockholders of the Osceola 
Company, defendant purchased a large number 
of shares of stock in the Osceola Company and 
secured proxies from the holders of a considerable 
amount of other stock and by letter to complain- 
ant stated that it expected to obtain control of 
the corporate management of its rival at the 
election and requested that no contract should be 
entered into extending beyond the term of the 
then irlcumbents in corporate offices. Complain- 
ant filed his bill asking an injunction against the 
voting of any of the stock held by defendant 
either in its own name or under proxy; alleging 
that the threatened action was in violation of the 
common law, of the Michigan statute relating to 
trusts, and of the Sherman Anti-Trust Act. 
To this defendant set up several defenses. First, 
it claimed that under a Michigan statute giving 
mining companies authority to purchase stock 
in other mining companies, it was simply exercise- 
ing a right granted by the legislature. Second, 
that a bill for injunctive relief could not be main- 
tained under the Federal Anti-Trust Act at the 
instance of a private party. Third, that if there 
was any right of action whatever, it belonged to 
the corporation and not to any officer or stock- 
holder. Fourth, that there was no threatened 
injury to complainant beyond that which would 
be suffered by the general public. 

All of the points were decided against defendant. 
In answer to the first, the court said that the 
Statute relating to the purchase of shares in com- 
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peting companies was not intended to override 
the law prohibiting monopolies. As against 
defendant’s second contention, it was held that 
while no right to injunctive relief to private per- 
sons was given by the Sherman Act, it might be 
awarded by the court in the exercise of its general 
equity jurisdiction. In answer to the third 
claim, it was held that the grievance complained 
of might result in an injury for which an action 
might be maintained by the individual stockholder 
and that the Osceola Company was not a neces- 
sary party. The fourth ground of defense was 
met by referring to the probable ousting of com- 
plainant from an office for which he received a 
substantial salary, the proposed revolutionizing 
of operation of the company’s affairs and the like- 
lihood of depreciation in value of complainant’s 
stock. 


HIGHWAYS. (Abutter’s Rights.) Mass. —In 
King v. Norcross, 82 N. E. Rep. 17 was deter- 
mined the liability of a person setting out fire, 
which spread to wood piled in a highway. It 
was contended on behalf of defendant that plain- 
tiffs were making an improper use of the highway 
which should prevent recovery. The court held 
that an abutting owner had the right to use a 
highway in any reasonable mannner not inter- 
fering with the rights of the public and that this 
privilege might be exercised by a third person 
under agreement with the abutting owner. Such 
use being held lawful, it followed as matter of 
course that it would be no bar to plaintiff’s right 
of recovery. 


INSURANCE. (Contract Construction.) Eng. 
English Privy Council, 1907, Appeal Cases 59. 
In Home Insurance Company of New York v. 
Victoria-Montreal Fire Insurance Company, in a 
contract of reinsurance, which was engrafted on 
an original printed form of fire insurance policy, 
and incorporated all its terms, there was a clause 
which purported to prohibit an action thereon 
unless commenced within twelve months next 
after the fire. The Supreme Court of Canada 
held that effect should be given to this clause. 
Lord Macnaughten on an appeal being taken to 
the Privy Council, said that having regard to the 
true construction of the contract, which carelessly 
purported to include many conditions inapplicable 
to reinsurance, the above clause must also be re- 
garded as inapplicable. A clause prescribing 
legal proceedings after a limited period is a reason- 
able provision in a policy of insurance against di- 
rect loss to specific property. In such case the 
insured is master of the situation. He can bring 
his action immediately. In a case of reinsurance 
against liability the insured is helpless. He can- 
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not move until the direct loss is ascertained be- 
tween parties over whom he has no control and 
in proceedings in which he cannot intervene. 
According to the true construction of the policy 
sued upon the condition in question is not to be 
regarded as applying to the contract of reinsur- 
ance. To hold otherwise would be to adhere to 
the letter, without paying due attention to @he 
spirit and intention, of the contract. .The ques- 
tion does not seem to have been raised before 
this in Canada. In the United States, though, 
the point has not been brought before the Su- 
preme Court, the universally accepted doctrine 
appears to be that a clause such as that in ques- 
tion in this case is not applicable to a reinsurance 
policy. The appeal was therefore allowed. 

The policy of insurance in this case was in the reg- 
ular New York Standard form with the ordinary re- 
insurance rider attached, so that it is of practical as 
well as academic interest in this country. There is 
very little authority upon the point here involved, but 
the few text writers and decisions that have considered 
the point are in accord with the principal case. Joyce, 
section 126: Clement, vol. i, page 338; Cooley, vol. 
iv. page 3696; Faneuil Hall Insurance Company v. 
Liverpool & London & Globe Insurance Company, 153 
Mass. 69, 10 L. R. A. 482; Jackson v. St. Paul F. & 
M. Company, 99 N. Y. 124; Alker v. Rhoads, 73 App. 
Div. (N. Y.) 158. ¥. F. €. 


INSURANCE. (Marine) Eng. English Com- 
mercial Court. — Maritime Insurance Co. v. Alianza 
Insurance Co., 1907, 2 K. B., 660. Bya policy of 
marine insurance for £1,000 at 6 per cent and a 
second policy of even date for £500 at a premium 
of 7 per cent, the Plaintiffs insured the Dum- 
friesshire, valued at £7,000, against perils of the 
sea and other usual perils at and from a port in 
New Zealand to Nehoue, New Caledonia, and 
while there, and thence to Grangemouth. By a 
subsequent policy of reinsurance for £500 at a 
premium of 6/8d. per cent, the defendants rein- 
sured the plaintiffs in the following terms: “ at 
and from July rst, 1904, until August 31st, 1904, 
both days inclusive, or as original, whilst at port 
or ports, place or places in New Caledonia, 
being a reinsurance applying to _ policy 
effected with the Maritime Insurance Company 
subject to the same clauses and conditions and 
to pay as may be paid thereon.’’ These terms 
were accompanied by certain marginal voyage 
clauses in print, and a written clause “ risk to 
commence same time as original,’’ and the policy 
itself was in the printed form of a voyage policy. 
On July 3, 1904, the Dumfriesshire while en route 
for Nehoue for Gazelle Passage. 


was making 


After reaching Gazelle Passage, which is in New 





Caledonia, and while passing through it, she struck 
on a reef, and certain general and particular 
average losses were incurred. The plaintiffs paid 
their proportion of such losses under their policies, 
and now sued the defendants on the reinsuring 
policy. Mr. Justice Walton gave judgment for 
the defendants, holding that the words “ port 
or ports’ and ‘‘ place or places,’’ mean place or 
places at which the vessel arrives in the course of 
her voyage for the purpose of loading, discharg- 
ing, coaling, repairing or even taking shelter, or 
to which she has come for some purpose and with 
some object other than that of merely passing 
through without stopping at some other point. 
In his opinion the place where the loss occurred 
was not a place in New Caledonia within the 


meaning of the policy. 


INSURANCE. (Suicide by Insured.) Mass. — 
As to whether recovery may be had under an in- 
surance policy for death by suicide is an ever re- 
curring question. One of the tecent decisions in 
which it is involved is that of Davis v. Supreme 
Council Royal Arcanum, 81 N. E. Rep. 294. An 
attempt was made in this case to draw a distinction 
between the rights of a beneficiary and those of 
the personal representatives of insured. It was 
claimed that whatever might be the rights of an 
executor or administrator, the insured could not 
deprive the beneficiary of his rights by misconduct 
subsequent to the taking out of the insurance cer- 
tificate. The court could not be led to see matters 
in that light and denied recovery saying that the 
original contract impliedly excepted suicide as a 
cause of loss notwithstanding no mention of it 
was made in the certificate. 


LANDLORD AND TENANT. (Trespass by Co- 
Tenant.) Me. — Interesting questions as to the 
rights and liabilities of co-tenants toward each 
other are discussed in Davis v. Poland, 66 Atl. Rep 
380. Plaintiff was in the possession and occu 
pancy of cerfain premises in which the evidence 
showed that she was owner of a two-third interest 
defendant owning the other third interest. De 
fendant entered on the property and removed 
doors and windows with the apparent object of 
making the house uninhabitable. Plaintiff re- 
mained in possession at considerable discomfort 
and brought trespass against her co-tenant 
While recognizing the general rule that one cannot 
sue his co-tenant for trespass on the common prop- 
erty, the court says there are exceptions and 
comes to the conclusion that one of these is found 
in the present case. Plaintiff was allowed to re- 
cover to the extent of two-thirds the value of the 
property removed and two-thirds of any other 
damage to the house, and whatever other damages 
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she suffered aside from such as might have been 
avoided by reasonable diligence on her part. 


NEGLIGENCE. (Beneficiary Associations:) N. 
Y. Ct. of App. — The Supreme Tent of Maccabees 
of the World, a corporation organized under the 
laws of Michigan and doing business in the State of 
New York, was recently sued for personal injuries 
caused in the course of initiation of one of its mem- 
bers. Plaintiff recovered judgment in the trial 
court, which was reversed by the appellate divi- 
sion. He then appealed to the New York Court of 
Appeals. Its decision is found in Thompson v. 
Supreme Tent Knights of Maccabees of the World, 
82 N. E. Rep. 141. 

While standing in line with others waiting for 
initiation, plaintiff was suddenly seized by the 
shoulders by a member of the order who had been 
selected for that purpose and his body bent back- 
vard in such a manner as to cause a fall resulting 
in the injuries complained of. The Supreme Tent 
of the order was authorized to make laws, rules, 
and regulations for the government of the asso- 
ciations and prescribed the ritual under which the 
initiation took place. The camps and tents were 
shown to be unincorporated associations subject 
to the control of the Supreme Tent. It was con- 
tended on the part of defendant that if there was 
any liability whatever for plaintiff’s injuries, it 
was that of the officers and members of the local 
tent, but the court held that as the members and 
local officers were simply carrying out the ritual 
prescribed by the Supreme Tent and were under its 
jurisdiction and directions, it was liable for their 
acts. 


NEGLIGENCE. (Maintenance of Places At- 
tractive to Children.) Pa. Sup. Ct. — Another 
of the multitude of so-called ‘“‘ Turn-Table 
Cases’’ was decided a short time ago by the Penn- 
sylvania Supreme Court. It is of especial im- 
portance because of apparently overruling prior 
decisions of that court and on account of the very 
forcible dissenting opinion by Judge Mestrezat. 
The case is reported in 67 Atl. Rep. 768, the title 
being Thompson v. Baltimore & O. R. Co. 
Plaintiffs maintained a switching yard and turn- 
table in close proximity to a thickly settled portion 
of the city of Philadelphia. A fence had once 
been built around it but was partially broken 
down and the yard was frequented as a play- 
ground by children living nearby. Plaintiff, 
a little boy eight years old, was struck by some 
part of the machinery projecting from the turn- 
table and hurled into the pit where he was injured. 
The action was brought on the theory that the 
grounds and appliances of defendant being 


one 





peculiarly attractive to children should have been 
guarded in some way for their protection. A great 
number of cases are cited by the court which 
held the defendant not liable and reversed judg- 
ment in favor of plaintiff. In the majority 
opinion it is stated that: ‘“‘ The fact that the 
person injured was a child makes no difference 
unless there was negligence. . . . He was where 
he had no right to be, on the property of defend- 
ant, which it was using in a lawful manner for a 
lawful purpose in the conduct of its business. It 
owed him the duty not to injure him intentionally 
but it was under no duty actively to take care of 
him either by keeping him out of the yard or by 
protecting him after he had entered it, from his 
own acts or the acts of others, who, like him, had 
entered without permission.’’ In the dissent- 
ing opinion, after referring to the importance of 
the case, it is said: ‘‘ Especially is the doctrine 
announced far reaching and important to the 
multitude of people who live in the congested 
districts of the cities of the commonwealth. It 
takes from them a protection which has here- 
tofore been accorded in all jurisdictions where the 
life of a child is of greater importance than any 
commercial interest. It completely destroys the 
maxim, ‘Szc utere tuo ut alienum non laedas,’ 
which for centuries has protected the weak against 
the strong.” 


PUBLIC SERVICE CORPORATIONS. (Service 
to Competing Company). U.S.C.C. Mont. — 
Under the constitution and laws of Montana one 
telephone company may compel a rival or com- 
peting company to give connections for long 
distance service, Billings Mutual Telephone Co. 
v. Rocky Mountain Bell Telephone Co., 155 Fed. 
Rep. 207. Complainant having made an attempt 
to come to some agreement with defendant rela- 
tive to connections for long distance service, and 
failing, applied to the court to compel the grant- 
ing of such right. The Montana constitution 
provides that telephone companies shall have the 
right to connect with other lines and the statutes 
of the state provide means for carrying the con- 
stitution into effect. The court held that the 
right to ‘‘ connect’? must also include the right 
use and that defendant should be compelled to 
receive and transmit messages from its com- 
petitor in much the same manner as from its 
own patrons, and granted the prayer of com- 
plainant for proceedings to compel allowance of 
connection and assessment of compensation. 
It is specifically stated in the opinion that this 
relief could not, perhaps, be granted if it were 
not for the constitutional and statutory provisions 
referred to. 
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THE LIGHTER SIDE 


Full Faith and Credit. — The Census Taker: 
“ Your name, mum? ”’ 

‘*T don’t know.” 

“Beg pardon, mum? ”’ 

“I’ve been divorced. At present my name 
is Mrs. Jones in this State. In several States 
it is Miss Smith, my maiden name, and in three 
States it is Mrs. Brown, my first husband’s 


name.’ 

“This your residence, mum? ” 

“‘T eat and sleep here, but I have a trunk 
in a neighboring State, where I am getting a 
divorce from my present husband.” 

“Then you’re married at present? ”’ 

‘““T’m married in Texas, New York, and 
Massachusetts; divorced in South Dakota, 
Missouri, Alaska, Oklahoma, and California; 
a bigamist in three other States, and a single 
one in eight others.’’ — Chicago Law Journal. 

His Own Interest.— A Richmond lawyer 
was consulted not long since by a colored man 
who complained that another negro owed him 
three dollars, a debt which he absolutely 
refused to discharge. The creditor had dunned 
and dunned him, but all to no purpose. He 
had finally come to the lawyer in the hope 
that he could give him some good advice. 

‘‘ What reason does he give for refusing to 
pay you? ”’ asked the legal man. 

‘“ Why, boss,”’ said the darky, “he said he 
done owed me dat money for so long dat de 
interest had et it all up, an’ he didn’t owe me 
a cent.’’ — Harper’s Weekly. 

A Good Witness. — Buzfuz: ‘‘ Now, be care- 
ful Mr. Gibbins. You were, I believe, an old 
friend of the prisoner. Did you ever notice 
that he behaved strangely when he was alone.”’ 

Gibbins: ‘‘ Well, sir, you see sir, I wern’t 
never wid him when he was alone sir.’’ 

In Practice. — Admiring Friend: I see that 
you are now practicing law. 

Frank Fledgling: No sir, I appear to be prac- 
ticing law, but I am really practicing economy. 

How Lawyer Gray Startled the Judges. — 
A. D. Gray, the Preston lawyer, popularly 
known as Archie Gray, of the Republican state 
central committee, startled the sedate judges 
of the state supreme court this morning when, 
in arguing a damage case arising from inter- 





ference with a water-course, he tragically ex- 
claimed: 

““God Almighty removed this barrier!” 

And then he added: 

“* And he went on the stand and admitted it.” 

The court was unable to find that this was 
proven by the record, however though another 
witness had admitted it.— St. Paul Daily 
News. 

Canada’s Supreme Court has fixed a maxi- 
mum of three hours for counsel’s addresses, 
which decree has recalled some tales of over- 
long speeches. The story is told of a counsel 
who pressed his argument for a long time with 
frequent repetition. 

“ar. ,’ said the judge, ‘“‘ you have 
said that before.”’ ° 

‘“‘ Have I, my lord?’ replied counsel, apolo- 
getically. ‘‘ I am very sorry; I forgot it.” 

“‘ Don’t apologize,”’ was the judicial response, 
“it was so very long ago.” 

An American lawyer, who seemed unable to 
arrive at the end of a prolonged speech, at last 
ventured to express a fear that he was taking 
up too much time. 

“Oh, never mind time,’ observed the judge, 
“but for goodness sake, do not trench upon 
eternity.”” — Buffalo Commercial. 

Good Intentions. — ‘‘ The question is as to 
the intent of the law.” 

‘““That’s easy; the intent of the law is to 
make business for the lawyers. — Syracuse 
Herald. 

Wouldn’t like Witnesses Either. — Little 
Ella: I’m never going to Holland when I grow 
up. 

Governess: Why not? 

Little Ella: Cause our geography says it’s a 
low, lying country. — Life. 

He Practiced Law by Ear. — When Grover 
Cleveland was practicing law in Buffalo one 
of his friends was a lazy young lawyer who 
was forever pestering him with questions about 
legal points that he could just as well have 
looked up for himself. Even Cleveland’s 
patience had an end. One day as his friend 
entered he remarked: 

‘““There are my books. Help yourself to 
them. You can look up your own case.” 
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The lazy lawyer stared at him in amaze- 
ment. 

‘*See here, Grover Cleveland,” he said, 
indignantly, ‘‘ I want you to understand that 
you and your old books can go to thunder. 
You know very well that I don’t read law. 
I practice entirely by ear.” 

Judicial Humor. — The reports of law cases 
have recently been so liberally punctuated 
with judicial witticisms, followed by ‘ laugh- 
ter’”’ or “loud laughter,’ that one cannot 
resist the conclusion that some of our judges 
have missed their vocation, and that they 
might have made equally large incomes in 
a very different calling. 

Yet much of this humor which proves so 
side-splitting in the rather dreary atmosphere 
of a court of law seems rather poor stuff when 
read in the cold medium of print; and one 
seldom nowadays encounters anything half so 
funny as some of the sayings of judges of past 
generations, says Tit-Bits. 

Chief Baron O’Grady was, for instance, a 
humorist of the first water, as the following 
stories will prove. One day a brother judge, 
who owed his promotion rather to interest 
than to brains, was boasting to O’Grady of 
the summary way in which he disposed of 
matters in his court. 

‘I say to the fellows who are bothering me 
with foolish arguments that there’s no use in 
wasting my time and their breath, for that all 
their talk only just goes in at one ear and out 
at the other.” 

“And no _ wonder,” quietly answered 
O’Grady, ‘seeing that there’s so little in 
between to stop it!” 

On another occasion, when a legal friend 
was taking the chief baron over his house and 
showing with pride a very secluded study 
which he had had built, where he could be 
absolutely free from any disturbance: 

“ Capital!’ exclaimed O’Grady, in admira- 
tion. ‘‘ You surely can, my dear fellow, read 
and study here from morning till night and 
no human being be one bit the wiser.” 

A very smart retort is credited to Lord 
Mansfield, an old-time judge. One day a 
counsel, more famed for his rudeness than for 
his legal knowledge, was arguing before him 
a case which involved a question of manorial 
custom. 





“Let me illustrate my point, my lord,” he 
said, ‘‘ by anexample. Now, I have two little 
manors — ”’ 

“That, Mr. ————,”’ Lord Mansfield inter- 
jected, with a smile, “ is a matter of common 
knowledge.”’ 

This story, by the way, recalls a somewhat 
similar one of recent years, where an over- 
bearing judge angrily said to a counsel, who 
had ventured to disagree with him: ‘I can’t 
teach you manners, Mr. . 

‘“ That’s so, m’lud,”’ placidly answered the 
barrister, amid the titters of the court, as he 
proceeded with his argument. 

It was an American judge who scored over 
an unpopular counsel thus. The advocate, 
seeing that there was no longer any use in 
denying certain charges against his client, 
suddenly changed his tactics and tried another 
plan of battle. 

‘“* Well,”’ said he, “‘ be it so. My client, we 
will admit, is a scoundrel and the greatest liar 
in the world.” 

“‘ Brother B——,”’ promptly interrupted the 
judge, ‘“‘ are you not forgetting yourself?” 

However, things were equalized later, when 
the same judge, after a wearisome summing up 
in a nuisance case, said to the jury: ‘“ And 
now, I will retire while you are deliberating 
on your verdict, and I hope you understand 
the various points I have submitted to you.” 

“Oh, yes, my lord,” said the foreman; 
‘“ we are all agreed that we never knew what 
a nuisance was until we heard your lordship’s 
summing up.” 

Some years ago, when Judge Addison was 
hearing county court cases in conjunction 
with Judge Bacon, a woman, whom the former 
had had occasion to lecture rather severely, 
took an egg out of her handbag and hurled it 
at him. Luckily, the egg missed the mark, 
whereupon Addison turned with a smile to 
the bar and said: ‘‘I really think that egg must 
have been intended for my brother Bacon.” 

It was another judge, whose name has not 
been handed down with this story, who was 
hearing a case in which a sum of £10 was 
claimed by the plaintiff for commission. 

‘“* My client,” said his counsel, ‘‘ has no wish 
to be hard on the defendant, but, naturally, 
having rendered him a valuable service, he 
requires a little quid pro quo.” 
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‘“‘ Quite so,”’ said the judge; ‘it is not the 
‘quid’ that the defendant objects to, I pre- 
sume, but the ten quid.” 

Sir Joseph Jekyll was a born wit, of whom 
many amusing stories are told. Once when 
an attorney called Else, of small stature and 
poor reputation, addressed him thus in court: 
“‘ My lord, I understand that you have called 
me a pettifogging scoundrel. Is that so?” 

‘« Sir,’” answered Jekyll sternly, ‘‘ I am not 
aware that I have ever called you a scoundrel 
or a pettifogger, but I may have said that you 
are little Else.”’ 

And to give but one more example of his 
wit. On another occasion a maiden lady of 
sour visage was being examined before him 
with the object of proving that she had made 
a tender of a certain sum of money, when 
Jekyll jotted down this couplet and handed 
it to the examining counsel: 

Garrow, submit — that tough old jade 
Will never prove a tender maid. 

Proclamation of the Crier. — 

The court is set. The learned clerk looks wise. 

The sheriff nods, and now the crier cries: 

All persons who bring business here today, 

May hence depart, with all the speed they may. 

Let wit and laughter, quip and prank, and gird 

Come into presence, and they shall be heard! 

The court has ruled; in high contempt are we 

If aught be spoke of motion, brief, or plea. 

This court will try cases more pleasing, far, 

Equity session, now, for Bench and Bar. 

The issue, now, is definite and clear, 

Penobscot bar versus these tables here, 

But ere we bend us to this royal sport, 

Leave being granted, we address the court. 

Our declaration: friendship, warm, sincere. 

Our plea: that you would make your dwelling 
here, 

Move to dismiss the care that business lends, 

But keep the count that counts us all your 
friends 

The jurisdiction of the court — attest 

One word, a word not spoke in jest, 

That bench where Appleton made justice — 
law, 

That bench where Peters spoke without a 
flaw. 

That robe that Wiswell honored first of all, 





And noble Woodard let untimely, fall, 

We, jealous, guard; the readier, Cornish, we 

To see that bench, that robe, adorned by thee! 

We would amend, had we the words of art, 

Our halting brief, yet speaks it from the 
heart! 

Then, brothers, stand! 

A cheer! 

Do all in love, and keep the record clear! 

By Bartlett Brooks, Esq. Read at dinner 
to Justice Leslie C. Cornish, Niben Club, Oct. 
31, 1907. 

Fixing the Time.—In a murder trial in 
Cincinnati a negro hotel porter was called as 
‘* How many shots were fired?’’ he 


The court: A toast! 


a witness. 
was asked. 

‘* Two shots, suh,’”’ he answered. 

‘“* Close together?” 

‘“‘ Des laik dat, suh,’’ he said, slapping his 
hands sharply as quick as he could. 

‘‘ Where were you when the first was fired ?’’ 

‘““T was in de basemen’ of de hotel, suh, 
shinin’ a gemman’s shoes.”’ 

‘* And when the second shot was fired where 
were you?”’ 

“At dat time, suh, I was passin’ de Big 
Fo’ depot.” 

Contempt.— Tudor Jenks, the author of 
many bits of humorous verse and prose, has 
always had difficulty on first meeting people 
in getting them to accept his name as his own. 
They insist on regarding it as a rather odd 
pseudonym. Recently the matter has grown 
worse and he has experienced difficulty in 
establishing its right in articulate speech. 
The other day, in front of the Fifth Avenue 
Hotel, Mr. Jenks was an involuntary witness 
to a fight between two cab drivers. The men 
were promptly arrested and Mr. Jenks was 
haled to court with them to tell what he had 
seen. The police magistrate was elderly, 
gruff and short-tempered. 

“What is your name?” asked the lawyer. 

“Tudor Jenks.” 

““ Once more, please.’ 

“Tudor Jenks.” 

A sharp rap from the Court, and this, 
explosively: 

“Witness will stop making a funny noise 
and give his name!’’ — Saturday Herald. 
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ADVERTISEMENTS 





OUNG MAN with several years’ experience | 

as Credit Manager for a large corporation, | 
having just completed a Law Course, desires to | 
associate with an attorney or attorneys in Boston | 
having a Bankruptcy Practice. 
Address W. F. W., 83-91 Francis St., Boston, Mass, 


BRIEFS - - ARGUMENTS - - OPINIONS 


| 
We make Briefs, cite Precedents, prepare Arguments, give 
| 
| 





Opinions on all questions submitted by Attorneys in any jurisdiction, 
and cite, verbatim, decisions in support thereof; furnish Associate 
Counsel in any court, and do a General Business for the profession. | 
Our facilities are unlimited. We guarantee satisfaction. LAWYERS | 
may be fully prepared for trial. JUDGES may decide with all pre- 
cedents before them. Terms reasonable. Write for particulars. 


THE ASSOCIATED LAWYERS 
11 Second St., N.E., Washington, D.C. 


LEGAL OPINIONS on any proposition, highest courts every- 
where: Advice, consultation, American or | 

foreign; Claims, suits, cases filed and prosecuted before Congress, 
Executive departments, State and Federal governments, and in all 
courts, and also defended therein; Appearances madeand motions filed 
in U. S. (or States) Supreme Court; Arguments, briefs, ‘‘ Stare De- 
cisis " citation cases upon statement of facts or any point of law. We 
have the use and privilege of forty different law libraries, includin 
U.S. Supreme Court, 110,000 vols., and National Congressiona 
Library, 1,300,000 vols., when we don’t know the law, may find it for 
you. Address THE HANLONS, Attorneys, Wasuincton, D.C., 
U.S.A. 





Prompt service — ‘‘Quick action’’ 


LEARN CORPORATION LAW  «iSGh" PRACTICE 

(by mail). How to prac- 
tically and legally incorporate and organize companies under any 
laws (American, foreign) and finance them, exploit any kind of 
business or invention and successfully sell their securities to raise 
capital for development purposes, underwrite (guarantee) same from 
loss of money invested therein, act as registrar and transfer attorney 
thereof, including advice on the administration of and the law deci- 
sions governing them and their securities issue as to the legality of 
same. Terms, $5 per month; $50 cash for course, one year, inclu ing 
copyrighted books and analysis forms, exhibit sheets, pamphlets, an 
stationery. Address CORPOKATION COLLEGE, New York 
and Wasuincton, D.C., U.S.A. THos. F. HANton, Dean, Mem- 
ber Bar, U.S. Supreme Court. 


Managers — attorneys — wanted everywhere. 











OFFICIAL TRANSLATIONS 


OF THE 


LAWS OF MEXICO 


IN ENGLISH 
CIVIL CODE, in sheep... . . $10.00 


COMMERCIAL CODE, in sheep. 5.00 
CUSTOM HOUSE TARIFF, 

Es be & ewe eee o8 2.50 
NEW MINING LAW, paper. . 1.00 


Add 15c for postage 


We Publish English Translations of 
All Other Important Mexican Laws 





SEND FOR OUR LIST NO. 10 


THE AMERICAN BOOK & PRINTING CO. 
la SAN FRANCISCO 12, MEXICO CITY, MEXICO 














TO LAWYERS: 


The RUSSELL LIST OF LEGAL 
CORRESPONDENTS, prepared origi- 
nally for private use only, is unique in 
that the firms included are selected on 
their merits and none are admitted by 
subscription. It is thoroughly depend- 
able, and is very useful to lawyers and 
others who may require the services of 
a responsible correspondent in any of 
the numerous places (about 5000) at 
home and abroad to which the List re- 
lates. It does not include those whose 
main business is ‘ collections.’’ 

The List is revised and re-issued 
semi-annually. Copies will be sent on 
receipt of 20c. in postage. 


EUGENE C. WORDEN, Manager 
32 Liberty Street, 
NEW YORK. 


BOSTON UNIVERSITY 
LAW SCHOOL 


Three years’ course. Attendance upwards of 300, 
Accommodations for 350. College graduates of high 
standing, sufficient maturity, and earnestness of purpose, 
may complete the course in two years, provided they 
obtain the honor rank. 


For further particulars, address 


Dean MELVILLE M. BIGELOW, 
ASHBURTON PLACE, Boston, Mass. 


UNIVERSITY OF MICHIGAN. 
DEPARTMENT OF LAW. 


Three years’ course leading to the degree of LL.B. Exceptional 
opportunities for students oes to supplement work in law with 
studies in history and political science. Session opens Tuesday pre- 
ceding the last Wednesday in September. Summer Session of eight 
weeks, for review courses in subjects of first and second year, begins 
Monday preceding the last Wednesday in June. For announcement, 
giving full information, address 


DEPARTMENT OF LAW, Ann Arbor, Mich 


UNIVERSITY OF MAINE 
SCHOOL OF LAW 


Located in Bangor, maintains a three years’ course. 
Five instructors and six special lecturers. Tuition 
$70 a year; diploma fee only other charge. For 
circulars address 


Dean W. E. WALZ, BANGor, ME. 
SPLENDID OPPORTUNITY! 


The well selected Law Library of Hiram C. Day 
containing some rare sets, and numbering nearly 

















4,000 volumes, is for sale, by direction of the Court. 


Full information on inquiry. 
MERTON GIBBS, Committee, 
202 Main St., Buffalo, N.Y 














Che Ameriran Digest System. 


American Digest. A current digest of the decisions 
of the American courts of last resort, State and 


Federal. 1907A and after (semi-annual issues) sup- 
plementing the Decennial Digest. Per volume, de- 
ND ic td ctdansere devedecsnseesesccectneness 
Same, with the Monthly Digest advance sheets, per 
i on ETT TEU RET LTT OCTET ERE TET TT 


American Digest Monthly. Advance sheet pamphlets 
of the current American Digest, supplementing the 
latest bound volume. By the year................. 

(The current bound volume and the monthly advance 
sheets together, $7 a volume.) 


Century Digest. (The Century Edition of the American 
Digest.) A digest of the decisions of all American 
courts of last resort, State and Federal, from 1658 
to 1896, inclusive, under one alphabetical arrangement, 
50 volumes. Sold by subscription only............. 


Decennial Digest. (The Decennial Edition of the 
American Digest.) <A digest of the decisions of all 
American courts of last resort, State and Federal, from 
1897 to 1906, inclusive, under one alphabetical arrange- 
ment; with a table of all cases in the American Digest 
System, 1658 to 1906, inclusive. 25 volumes. Now 
in preparation. Buckram. Sold by subscription only.. 





West Publishing Company 
ST. PAUL, - MINN. 


$6 00 


7 00 


4 00 


300 00 


150 00 
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TWO NEW WORKS 
ON TIMELY SUBJECTS 





MOORE ON CARRIERS 


By DEWITT C. MOORE, of the New York Bar 


A complete work in compact form covering the whole 
field of the Law of 


CARRIERS OF GOODS AND PASSENGERS 
CARRIERS OF LIVE STOCK 
CONNECTING CARRIERS and 
INTERSTATE TRANSPORTATION including the 
RAILROAD RATE ACT OF 1906 
it is not only the latest, but the most exhaustive 
and practical work on the Law of Carriers 


it would easily make two volumes if set in the reg- 
ular law book style. 


- Over 1140 pages --- Law Buckram, $6.30 


THE LAW OF AUTOMOBILES 


By X. P. HUDDY, of the New York Bar 








A comprehensive and complete presentation of the 
Common and Statutory Law governing the operation of 
motor vehicles in the United States and England, including 
the reported cases concerning the automobile and motoring. 


About 400 pages --- Buckram, $3.50 








MATTHEW BENDER & CO. 
Law Book Publishers, Albany, N. Y. 

















JANUARY 
1903 





NEW FEATURES OF | 





JANUARY 


1903 





[HUTCHINSON ON CARRIERS 








JANUARY 


NEW REVISED EDITION 





| CONFLICT OF LAWS. _— 


Twenty-five new sections of clear, concrete rules of law on a 
subject on which the courts find the greatest difficulty. 


“wa THE HARTER ACT. = 


First complete treatment of this act in any book. The act com- 
pletely changes the law as to = of _ on the high 
seas and Great Lakes 


“Wa INTERSTATE COMMERCE ACT. -_— 


Complete treatment of the substantive parts of the new act with 
reference to the decisions under the old act. 


“Gq STATE REGULATION OF RATES. _ 


Powers of state railroad commissions to — rates exhaust- 
ively dealt with. 


“aa CARE OF LIVE STOCK. = 


The sections of the second edition on this important subject 
have been entirely rewritten and enlarged threefold. 


“RE CONNECTING CARRIERS. = 


The editors have endeavored to cite every case on connecting 
carriers, and not merely selected cases. ; 


“Ba DEMURRAGE. _= 


Every late case in England and America on both Maritime and 
Railroad demurrage will be found in this edition. 


“a LIMITATION OF LIABILITY. ; 


One hundred and four sections on this _—: which is becom- 
ing more important every day. 


| PASSENGER CARRIERS. _= 
There were so many new cases on this subject that it has been 
entirely rewritten. It would require too much space to enumerate 
the many new details. 





| THIRD EDITION | 


oo 





JANUARY 








CALLAGHAN & COMPANY, CHICAGO 








1903 





| 3 VOLUMES $13.00 NET. | 





1903 
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COLUMBIA 


LAW REVIEW 


CONTENTS 


DECEMBER, 1907 


THE COURTS AND THE PEOPLE - , ; : John Woodward 
NEW YORK SUPREME COURT, APPELLATE DIVISION 


METHODS FOLLOWED IN GERMANY BY THE HISTORICAL SCHOOL OF Law. 
Rudolf Leonhard 


KAISER WILHELM PROFESSOR 
THE PRESENT STATUS OF THE NORTHERN SECURITIES DECISION ; 
David Walter Brown 
OF THE NEW YORK BAR 
Powers oF SALE AS AFFECTING RESTRAINTS ON ALIENATION, P 7 
Frederick Dwight 
OF THE NEW YORK BAR 
NorTes 
RECENT DECISIONS 


Book REVIEWS 


number free. 


Subscription price $2.50 per annum in advance. 


PAGE 


559 


582 


589 


598 


616 
630 


“|. .In the current number of The Columbia Law Review Justice JOHN WOODWARD of the Appellate 
Division of the Supreme Court, Second Division, contributes a careful and sound paper on “ The Courts 
and the People,” which ought to have a wide circle of readers, it brings out so simply and clearly the real 
function of the judiciary as the continuing defender of the right of the people to have their deliberate will 
expressed and enforced in Government... .”— Extract from Editorial, NEw YORK TIMES, December 


New subscribers for 1908 will receive the December, 190 
b] 


COLUMBIA LAW REVIEW 


COLUMBIA UNIVERSITY 
NEW YORK 








Standard Treatises 





NEGLIGENCE — Judge Seymour D. Thompson 
A complete, systematic, exhaustive, and comprehensive treatise of the whole law of 
Negligence. The most thorough treatment of one of the great subjects in law. 
Six Volumes, 7,800 Pages, $36 Net. 


EVIDENCE — Judge Byron K. and W. F. Elliott 
A full consideration of the principles and the instruments of evidence, the examination 
of witnesses and matters of practice, so as to enable the busy lawyer to find readily the 
application of the rules, principles, and precedents to particular cases. 
Four Volumes, 4,500 Pages, $24 Delivered. 


LANDLORD AND TENANT — Judge Leonard A. Jones 


A complete, comprehensive, and practical discussion of all the laws relating to landlord 
and tenant. , 
The work states the law concisely, and refers to the leading American and English cases. 

One Volume, 1,011 Pages, $6 Net. 


INSTRUCTIONS TO JURIES — Charles Hughes 
This work contains a complete statement of the law of Instruction to Juries, illustrated 
by well-considered authorities drawn from the courts of last resort. 
The Forms of Instructions are especially full and complete, including every subject. 
References are given to approved forms in reported cases covering similar matters. 
One Volume, 1,160 Pages, $5 Net. 


MORTGAGES — Judge Leonard A. Jones 
This great work has been entirely rewritten. ‘Two hundred pages of text are added, 
thousands of new cases and statutes are cited, making the work the authority of to-day. A 
new index and table of cases are included. 
Sixth Edition, Two: Volumes, 2,314 Pages, $12 Net. 


SALES — Judah P. Benjamin 
Seventh American Edition. —S. C. Bennett. 

Mr. Benjamin’s treatise is the recognized authority on the Law of Sales. In the prep- 
aration of this edition the editors have examined and present a full review of all the American 
decisions. Every phase of the law is comprehensively treated and the citation of authorities 
is complete and accurate. The English Sale of Goods Act is included in an appendix. 

One Volume 1,100 Pages, $6 Net. 


FORMS IN CONVEYANCING and General Legal Forms— Judge Leonard 
A. Jones 
These forms are intended for general use in all parts of the country and are as appli- 
cable in one state as another. Special forms for each state and territory, when required, are 
given with the statutory requirements given in the notes. 
Fifth Edition, One Volume, 985 Pages, $6 Net. 





The Bobbs-Merrill Co., Publishers, Indianapolis, Ind. 

































Recent Important Law ‘Books. 





Remsen on the Preparation and Contest of Wills, with Plans of and 
Extracts from Important Wills. By Danie. S. Remsen, of the New 
York Bar. 


In one volume of 880 pages. Handsomely bound in Law Canvas. Price $6.00 net, or $6.35 delivered. 


The object of this book is to aid the legal profession when called upon to advise in the planning, prepa- 
ration, and contest of wills. Three editions of this book have been printed from the plates and sold within six 
months after publication, 


Maupin on Marketable Title to Real Estate. SECOND EDITION. Being 
also a treatise on the Rights and Remedies of Vendors and Purchasers of Defective Titles, 
including the Law of Covenants for Title, the Doctrine of Doubtful Title, of Specific 
Performance and other kindred subjects. By CHapMan W. Maupin, 

In one Volume of nearly 1000 pages. Bound in law canvas. Price $6.00 net or $6.40 delivered. 


This Book is a Pioneer. Its place is filled by no other single law book in the whole range of legal liter- 
ature. The subjects treated of are most important. There are few more prolific sources of litiga- 
tion than disputes between vendor and purchaser growing out of defective titles. 


Snyder’s Annotated Interstate Commerce Act and Federal Anti-Trust 
Laws, with Supplement. By Witu1am L. Snyper, of the New York Bar. 


Price of the complete work (including supplement ), a volume of 634 pages, $4.50. 
Price of the supplement separately, a volume of 234 pages, $1.50. The work sent prepaid on 
receipt of price. 


This book contains the Interstate Commerce Act and all the Federal Anti-Trust Laws in full, including all 
the important Federal legislation of 1906 relating to Carriers and Interstate Commerce, with full notes of all 
udicial decisions, and Comments and Authorities. It gives fuller information than any other work on the subject. 


Williston’s Wald’s Pollock on Contracts. A complete and thorough treatise on 
Contracts for American Lawyers and students. By SamuEL WILLIsTON, Professor of Law 
in Harvard University, One large compactly printed volume of 1139 pages. Law canvas 
binding. Price $6.00 net or $6.35 delivered. 


“ Upon this volume three masters of the law have labored. . . . It is well within the bounds of truth to 
say that in no other work is so much accurate information on the general principles of contracts to be found.” 
—Harvard Law Review. 


Clement on Fire Insurance, 2 Vols. 


Vol. I. As a Valid Contract in event of Fire and Adjustment of claims thereunder. 

Vol. II. Asa Void Contract, and in both volumes the conditions of the Contract as affected 
by Construction, Waiver or Estoppel. By Grorce A. CLEMENT, of the New York Bar. 

Price $12.00 delivered. . 


This is the latest and most practical/and useful work on “the subject. 
Alderson on Receivers. A practical and comprehensive treatise on the Law of 
Receivers, as. applicable to Individuals, Partnerships and Corporations, with extended 


considerations of Receivers of Railways and in Proceedings in Bankruptcy. By WILL1am 
A. ALDERSON, 1 Vol., 8vo. Price, $6.00. 


This work constitutes an exhaustive presentation of every feature of the Law of Receivers, and contains more 
matter, more cases, and a greater number of topics than any book upon the subject. 


BAKER, VOORHIS & CO., Law Publishers, 
a0 oie 47 & 49 LIBERTY STREET, NEW YORK. 
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THE PUBLISHER’S DEPARTMENT 





PROMOTION 


The work of the Boston Book Co. having grown 
too large for the immediate supervision of President 
Soule, Mr. F. E. Chipman (who has been manager 
of our Law Department), has been placed on the 
Board of Directors and appointed Managing Direc- 
tor. He will infuture have eharge of administrative 
details in all branches of the business. 





Thayer’s Legal Essays 


We published this book on January 15th, selling 
out the first impression at once. A second impres- 
sion was put on the press before that date, which 
we expect will be ready for distribution by the time 
this announcement comes to the eye of our readers. 

These essays, in a measure, preserve the fruits of 
Prof. Thayer’s long and deep study of constitu- 
tional topics, and illustrate the excellent and cul- 
tured style, the charming modesty, the deep learning 
and vigorous thinking, which mark all his writings. 


THE ESSAYS CONTAINED IN THIS 
VOLUME ARE: 


The Origin and Scope of the American Doctrine ot 
Constitutional Law. 
Advisory Opinions. Legal Tender. 

A People without Law (the American Indians). 
Gelpcke v. Dubuque; Federal and State Decisions. 
International Usages; A Step Forward. 

Our New Possessions. 

Dicey’s Law of the English Constitution. 
Bedingfield’s Case; Declarations as a Part of the 
Res Gesta. 

A Chapter of Legal History in Massachusetts. 

“ Law and Logic.” 

Trial by Jury of Things Supernatural. 
Bracton’s Note Book. 

The Teaching of sapieh Law at Universities. 


Cloth, $3.50. 


CANVASSER WANTED 


We wish to secure the services of an experienced 
and successful canvasser. To such we will give ex- 
clusive territory and allow liberal commissions. 

Address the Business Manager, Green Bag, 83 
Francis St., Fenway, Boston, Mass. 








BOUND VOLUMES 
OF THE GREEN BAG 


Handsomely made up in half Green Morocco, ad- 
vertising pages eliminated, convenient size for Li- 
brary, with Index, for $5.00, or in half Green Cloth, 
for $4.50. 

This magazine is indexed in Jones’ Index of ‘Legal 
Periodicals, in Poole’s Index and in the A. L. A. 
Portrait Index. 

The plates for the early volumes have been melted 
up. None were made of the later volumes. 

We can make up less than 4o sets. 
19 volumes, 1889-1907, Half Morocco, $95.00. 


Half Cloth, $85.00. 


We can supply a limited number of odd volumes 
and parts beginning with volume 8. 

This unique set should be in the home library of 
every practitioner. Anearly order is advised if you 
wish to secure a set. 


LAW QUARTERLY 
REVIEW 


The LAW QUARTERLY REVIEW begins its 24th 
year with the January number, now being distrib- 
uted in the United States. 

This is undoubtedly the leading English legal 
periodical. From the beginning it has been edited 
by Sir Frederick Pollock, and the brightest legal 
minds of England and America have contributed 
articles for its pages. 

Every reader of the GREEN BAG should be a sub 


scriber to the LAW QUARTERLY REVIEW. One ot 
our subscribers has just written to us: ‘I hav 
found this to be a most valuable publication. Again 


and again, when questions have presented themselves, 
for the solution of which the usual publications seemed 
to afford no assistance, I have found a reference, com- 
ment or discussion in this publication that seemed to 
be made for the occasion ’”’ 
Annual subscription, 


BOUND VOLUMES 


We have a limited number of complete sets, whic! 
we have bound up in a library duck binding, of the 
color of old sheep. Subject to sets being on when 
orders are received, we quote these as follows: — 


23 VOLUMES, 1885-1907, $75.00 


$3.00. 
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THE PUBLISHER’S DEPARTMENT 








BURGE’S COLONIAL LAW 


COMMENTARIES ON COLONIAL AND{FOREIGN LAWS 
GENERALLY AND IN THEIR CONFLICT 
WITH EACH OTHER 





New and Enlarged Edition. 5 vols. $42.00 





It is described by Prof. von Bar, the eminent authority 
International on Private International Law, as “a most comprehensive 
Reputation. = work, consisting of the different systems of law that are 
recognized throughout the British Empire, which is remarkable for the 
astounding knowledge of the most various systems of law and legislation 
displayed by the author, for the wealth of legal cases and decisions that 
are cited and criticised with acuteness and great independence, and for 
many excellent discussions of different questions.” 

It is the only legal work which attempts to deal comparatively with the 
main divisions of the Law of Persons and Property in the British Dominions 
and foreign countries. 

The first volume is an expansion of the introduction to the 
former edition. It shows the principal systems of law under- 
lying the jurisprudence of the world. It gives a summary of the-political 
history, law in force, and judicial organization of each of the British 
Dominions, outside of the United Kingdom, as well as the British Courts 
exercising ex-territorial jurisdiction. ‘The law of British India and the 
Roman-Dutch Law is dealt with more fully than in any work heretofore 
published. 


New Matter. 


A New Volume. 


Besides the new volume, new chapters have been added 
on Adoption, the Alimentary Obligation, and the Parental 
Power. The systems of Land Registration in Australia and England are 
described by experts, and every subject has been treated with relation to 
comparative legislation and private international law. 

Arrangement The main work is divided into four books, treating respect- 
and Contents. ively of the Law of Persons, the Law of Things, Contracts 
and Succession. ; 
The general editors are A. Wood Renton and G. G. 
Editors. cn. we ms > aa tlie 
Phillimore. They are being assisted by eminent lawyers, 
who have special knowledge of the systems of jurisprudence of which they 
write. 


Volume I Now Ready. 
The remaining volumes will follow as quickly as possible. 


THE BOSTON BOOK COMPANY 


83-91 Francis Street, Fenway, Boston, Mass. 
Selling Agents for the United States. 
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ABOUT MARCH 3! WE PUBLISH 


STIMSON’S 
AMERICAN CONSTITUTIONAL LAW 





Cloth : $3.50 
Th Mr. Stimson is a member of both the 
? New York and Massachusetts bars, 
Author 


and was at one time Assistant Attor- 
ney General in the latter state. For four years he 
was Counsel for the United States Industrial Com- 
mission at Washington. He lectures at Harvard 
College on Comparative Legislation and Constitu- 
tional Limitations. 














This work will include a statement 
of constitutional principles from 
MAGNA CHAR?<A, through all the rec- 
ognized constitutional documents, down to the latest 
constitution — Oklahoma — and a historical view of 
important legislation embodying constitutional prin- 
ciples, from 1066 to 1906. 

It will be divided into three books. Book I will 
trace HISTORICAL PRINCIPLES, with special discus- 
sion of those which remain most alive to-day. 
Book II gives the HISTORY of LEGISLATION. BOOK 
III presents a concise statement of the propositions 
of all the AMERICAN STATE CONSTITUTIONS in 
their latest development and corresponding prin- 
ciples of the FEDERAL CONSTITUTION. 


Subject 
Treatment 














A novel feature is a chart (frontis- 
piece), which graphically represents 
the exact DIVISION of POLITICAL and 
LEGISLATIVE POWER between the STATES and the 
FEDERAL GOVERNMENT, as well as the large field 
reserved by the CONSTITUTION to the PEOPLE. 

This is an arrangement of zones, whose clear 
fields represent clear powers while their intersections 
cover cases of doubt or conflict. 

They are explained as follows :— 

AZ.— Federal Powers which are forbidden to the 
States. . 

A.— Powers granted to the United States simply. 

AB.— Powers common to the Nation and the 
States. . 

3. — Powers reserved in the States simply. 

BX.—State Powers forbidden, to the United 
States. 

X.— Powers 
simply. Pes ; 

Z.— Powers forbidden to the States simply. 

ZX.— Powers expressly forbidden to both the 
Nation and the States. 

Y. — Rights reserved or expressly retained in the 
people. 


Novel 
Feature 











forbidden to the United States 





This new work will prove useful to 
every one who wishes to be a good 
American constitutional lawyer, and 


Useful- 
ness 











to those who are interested in public affairs and 
politics. 





ENGLISH RULING CASES 


NOTICE WHAT TWO CUSTOMERS SAY 

“It is one of the best works for a lawyer who 
has not had the full advantage of a first-class Law 
School that could be obtained by him, for the reason 
that the opinions set forth in the book are much 
fuller than the opinions of the Judges in our Courts 
in this Country.” 

This is from a customer in the Middle West. 

“The present treatise is truly a product of the in- 
ductive study of decided cases, and we have natu- 
rally turned often to those repositories where the 
most important decisions are to be found gathered 
together and properly edited. ENGLISH RULING 
CASES has proved to be of quite unique value.” 

Preface to Street’s Foundation of Legal Liability. 


IN PRESS 
Vol. 27, Supplement to E. R. C., $5.50. 


The subject of BAILMENTS, not treated as a 
Separate subject in the original work, is introduced 
in Vol. 27. 

In this volume the recent decisions upon most of 
the important cases are fully presented; and in cases 
where the doctrines discussed have been modified 
by recent decisions, the old as well as the new 
theories are set forth. 


DO YOU KNOW 
that if you have in your library 
ENGLISH RULING CASES, 
LAWYERS REPORTS ANNOTATED, 
a 
AMERICAN STATE REPORTS, 
MEw’s ENGLISH DIGEsT, 
— and — 
CENTURY DIGEST, 
you have at your command the whole range of 
English and American Law? 


IN PREPARATION 
FOR EARLY PUBLICATION 


BEST ON EVIDENCE, 1908 
By Chamberlayne 


We will publish at an early date a new edition o! 
the old standard Best on Evidence, always a favorite 
manual of principles for lawyer and student alike, 
with notes by Charles F. Chamberlayne, bringing 
it down to date, in one volume, at the very moderate 
price of $3.50. 
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Volume I, Now Ready 





THE 


LAWS OF ENGLAND 


BEING 
A COMPLETE STATEMENT OF THE WHOLE 


LAW OF ENGLAND 


BY 
THE RIGHT HONORABLE THE 
EARL OF HALSBURY 


LORD HIGH CHANCELLOR OF ENGLAND 
1885-86; 1886-92; and 1895-1905 


AND OTHER DISTINGUISHED LAWYERS 





This is undoubtedly the most important English Legal 
Work in existence, not only on account of its size and exhaustive 
treatment, but because it is an attempt at a consolidation or 
complete statement of the law of England as it exists at the 
present time. 

The work is unique in aim and form, being neither an 
encyclopedia, a digest of cases, nor a dictionary, but a series 
of treatises on every branch of the law by experts in each 
particular branch, each treatise being made to fit in with the 
others and produce a harmonious whole. 





Price, per volume, $7.50, delivered 


FOR SALE BY 


THE BOSTON BOOK COMPANY 


83-91 Francis Street, Fenway 
BOSTON, MASS. 

















Our Contributors. 


The author of the manuscript suggested by the death of Mr. 
Justice Kekewich, which we publish in this number, is a lawyer who 
has practiced extensively in London for many years, and whose views 
upon English judicial appointments are entitled to great weight. 
While he feels it his duty to call to the attention of the profession 
the possibility of abuse attending upon their system, for obvious 
reasons he prefers not to disclose his identity. 


GEORGE P. CostiIGAN, JR., is Dean of the Law School of the 
University of Nebraska and has previously contributed articles upon 
a variety of topics of interest to the profession. His early experi- 
ence in active practice gives added force to his views upon the 


proposed code of legal ethics. 


JupGE Biounrt has contributed to this issue the fourth of his series 
of articles on “ Circuit Riding in the Philippines.” We believe that 
in this number he shows exceptional ability as a writer of short 


stories, 


The brief narrative on Lincoln, which we include in this number, 
is based upon an interview by Mr. Wright with Mr. Somers, who felt 
himself unable to prepare the anecdotes for publication. 


Percy N. Booru is a graduate of Harvard College and the Har- 
vard Law School, who, since his graduation, has been in practice in 
Louisville. He has shown his public spirit by taking an active 
interest in all local movements for civic betterment and was one of 
the counsel employed by the Citizens’ Associafion to contest the 
elections which he so graphically describes. 
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Photo by Elliot & Fry, London 


THE LATE MR. JUSTICE KEKEWICH 





